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REGULAR MEETING 
February 6, 2013 

 
WORKSHOP 6:00 P.M. 
COUNCIL CHAMBERS 

 
6:00 P.M. Discuss topics of mutual interest with Rifle Area Chamber of Commerce 

Board of Directors (Mayor Miller and Frank Ladd) 

 

REGULAR MEETING 7:00 P.M. 
COUNCIL CHAMBERS 

 
The City Council may take action on any of the following agenda items as presented or modified 
prior to or during the meeting, and items necessary or convenient to effectuate the agenda 
items. 
 
7:00 p.m. 1.  Regular Meeting Call to Order and Roll Call 

 
7:03 p.m. 2.  Consent Agenda – consider approving the following items: 

A. Minutes from the January 16, 2013 Regular Meeting 
B. Annual Purchase of Chemicals for Graham Mesa Water 

Treatment Plant 
C. Purchase Fire Hydrants 
D. Reschedule June 19, 2013 Council meeting to June 17, 2013 
E. Accounts Payable 

 
7:08 p.m. 3.  Citizen Comments and Live Call-In ((970) 665-6406) 

(For issues NOT on the Agenda.  Please limit comments to 3 minutes.) 
 

7:11 p.m. 4.  Action, if any, on Workshop Items (Mayor Miller) 
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7:15 p.m. 5.  Consider Waiving Fees at Huffman Gulch for the Rifle Snowmobile 
Club’s Annual Poker Run on February 17 (Carleton Hoffmeister) 
 

7:20 p.m. 6.  Consider Martifer Solar license and power purchase agreements 

7:35 p.m. 7.  Consider amending Rifle Municipal Code to allow utility customers to 
request relief for extenuating circumstances – Ordinance No. 1, Series of 
2013 – Second Reading (John Hier) 
 

7:45 p.m. 8.  Administrative Reports 
 

8:00 p.m. 9.  Comments from Mayor and Council 
 

8:15 p.m. 10.  Executive Session  

A. For a conference with the City Attorney for the purpose of 
receiving legal advice on specific legal questions under CRS 
24-6-402(4)(b); for the purpose of determining positions 
relative to matters that may be subject to negotiations, 
developing strategy for negotiations, and/or instructing 
negotiators, under CRS Section 24-6-402(4)(e);  

B. Discussion personnel matter under CRS 24-6-402(2)(f) and 
not involving: (1) any specific employees who have 
requested discussion of the matter in open session; (2) any 
member of this body or any elected official; (3) the 
appointment of any person to fill an office of this body or of 
an elected official; or (4) personnel policies that do not 
require the discussion of matters personal to particular 
employees (John Hier) 

 
 

 
The order and times of agenda items listed above are approximate and 

 intended as a guideline for the City Council.  
 Next Regular Meeting of Council: February 20, 2013 at 7:00 p.m. 
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RIFLE CITY COUNCIL MEETING 
 

Wednesday, January 16, 2013 
 

REGULAR MEETING 
 

7:00 p.m. * Council Chambers 
 
 

A regular meeting of the Rifle City Council was called to order at 7:00 p.m. by Mayor Jay Miller. 
 
PRESENT ON ROLL CALL:  Councilors Rich Carter, Keith Lambert, Jonathan Rice, Jen Sanborn, Randy 
Winkler, and Mayor Jay Miller. 
 
Councilor K. Lambert moved to excuse Councilor A. Lambert from tonight’s meeting; seconded by Councilor 
Rice. Roll Call:  Yes – Carter, K. Lambert, Rice, Sanborn, Winkler, Miller. 
 
OTHERS PRESENT:  John Hier, City Manager; Lisa Cain, City Clerk; Jim Neu, City Attorney; Jim Bell, 
Channel 10 Manager; Michael Churchill, Channel 10 Assistant Manager;  Rick Barth, City Engineer; J. R. 
Boulton, Police Lieutenant; Aleks Briedis, Recreation Director; Carlos Cornejo, Police Officer; John Dyer, Police 
Chief;  Charles Kelty, Finance Director;   Diego Piña, Police Sergeant; Dewey Ryan, Police Officer; José 
Valadez, Police Officer; Tom Whitmore, Parks Director; Melissa Hier; Mike McKibbin;  Jacque Miller; Norma 
Miller; Heather Mullen;  and Kevin Steidly. 
 
CONSENT AGENDA - APPROVE THE FOLLOWING ITEMS:   
A. Minutes from the December 19, 2012 Regular Meeting 
B. Minutes from the January 2, 2013 Regular Meeting 
C. HUD/DOT Grant Contract – Phase 2 
D. Parks and Recreation Advisory Board Appointments 
E. Designate Representative to County Health Pool 
F. 2012 Audit Engagement Letter 
G. November 2012 Sales Tax 
H. November 2012 Financial Report 
I. Accounts Payable 
 
Councilor Carter moved to approve Consent Agenda Items A, B, C, D, E, F, G, H, and I; seconded by Councilor 
Rice. Roll Call:  Yes – Sanborn (abstaining as to Item B), Winkler (abstaining as to Item B), Carter, K. Lambert, 
Rice, Miller. 
 
CITIZEN COMMENTS AND LIVE CALL-IN  
There were no citizen comments or live call-ins. 
 
CITIZEN RECOGNITION AWARD TO KEVIN STEIDLY 
Police Chief John Dyer presented a Citizen Recognition Award to Kevin Steidly for his involvement in rescuing a 
dog from Rifle Creek. 
 
RECOGNIZE POLICE OFFICER CARLOS CORNEJO FOR SUCCESSFULLY COMPLETING ALL 
TRAINING REQUIREMENTS  
Chief Dyer and the Council recognized Police Officer Carlos Cornejo for successfully completing the training 
requirements of a new officer and for his volunteer activities in the community.  
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PUBLIC HEARING - BRENDEN RIFLE 7 THEATRES LIQUOR LICENSE APPLICATION 
Mayor Miller opened the public hearing. This application was not ready for Council action at tonight’s meeting. 
Council continued the public hearing to its meeting on February 20, 2013. 
 
CONSIDER AMENDING PERSONNEL MANUAL – RESOLUTION NO. 2, SERIES OF 2013 
Chief Dyer noted that he recently presented a plan to Council to switch to a 12-hour shift for officers of the Rifle 
Police Department. As the Patrol Officers have to work 24 hours a day, their work period is defined by the 
Personnel Manual as 80 hours in a 2-week period, versus a 40-hour week for other City employees. The Fair 
Labor Standards Act (FLSA) provides a partial exemption from overtime for peace officers. Employees engaged 
in law enforcement may be paid overtime on a “work period” basis. The employer is responsible for setting the 
“work period.” A “work period” may be from seven consecutive days to 28 consecutive days in length. 
 
Proposed Resolution No. 2, Series of 2013, would delete the current definition of the Police Department work 
period and provide the flexibility to design schedules based on different hours of work and work periods. 
 
Councilor Rice moved to approve Resolution No. 2, Series of 2013; seconded by Councilor Sanborn. Roll Call: 
Yes - Carter, K. Lambert, Rice, Sanborn, Winkler, Miller 
 
CONSIDER AWARD OF ROUNDABOUT DESIGN CONTRACT  
City Engineer Rick Barth informed Council that 3 firms had bid for the contract for design consultant services for 
the North I-70 Roundabout. Colorado River Engineering bid $159,545, the lowest of the 3 bids. Mr. Barth made 
Council aware that the scope of the project could be expanded to include landscaping detail for the I-70 
Roundabout area in line with the previous concept plan under the Gateway planning, as well as Highway 13 
Bridge aesthetic improvements.  Those items are under negotiation and are dependent upon Federal Mineral Lease 
(FML) District grant approval. As of now, $310,000 in FML and City match monies are available for this design 
project. 
 
Councilor Carter moved to award a contract for design consultant services for the North I-70 Roundabout to 
Colorado River Engineering in the amount of $159,545; seconded by Councilor Rice. Roll Call: Yes - Carter, K. 
Lambert, Rice, Sanborn, Winkler, Miller 
 
CONSIDER SECOND AMENDMENT TO COMMERCIAL PROPERTY LAND LEASE WITH CACALOCO 
ENTERPRISES, INC.  
City Attorney Jim Neu reminded Council that the City leases 5 acres of land on the Energy Innovation Site to 
Cacaloco Enterprises, Inc., which operates a composting facility on the Leased Premises. The Facility was the 
object of numerous odor complaints from neighboring properties earlier this year. The City issued a cease and 
desist order and no new materials have been accepted at the Facility.  
 
In an effort to resolve the situation and deal with the remaining materials, staff has negotiated the Second 
Amendment to the Lease with Cacaloco. Cacaloco is teaming with Johnson Construction to help manage the 
remaining materials, but the Lease obligations remain with Cacaloco. This Amendment requires that the bulking 
materials and trash that are not part of the current compost piles be removed. As the Amendment is currently 
written, this must take place before March 15, 2013; Mr. Neu said that after further consideration, he 
recommended changing this deadline to April 30, 2013.   
 
Cacaloco must keep the Leased Premises free of litter and debris and pick up trash at least weekly. Cacaloco 
cannot sell finished compost until next planting season and the Amendment sets the Term of the Lease to expire 
October 31, 2013 so that there is an opportunity to finish and sell the compost all of next season. Cacaloco owner 
Jim Duke represents that there will not be odors with finishing the existing piles, but the Amendment sets 
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operational requirements to address complaints the City may receive. To make the removal of the existing piles 
economically feasible, the City is waiving any past due Rent or future Rent so long as Cacaloco abides by the 
terms of the Amendment and the Lease. The City will receive $20,000 worth of compost for its use next season, 
which equates to 750 cubic yards. 
 
Councilor Rice moved to approve the Second Amendment to the Lease with Cacaloco Enterprises, Inc., amended 
to require removal of bulking materials and trash by April 30, 2013; seconded by Councilor Sanborn. Roll Call: 
Yes - Carter, K. Lambert, Rice, Sanborn, Winkler, Miller 
 
CONSIDER AMENDING RIFLE MUNICIPAL CODE TO ALLOW UTILITY CUSTOMERS TO REQUEST 
RELIEF FOR EXTENUATING CIRCUMSTANCES – ORDINANCE NO. 1, SERIES OF 2013 – 1ST 
READING 
 

AN ORDINANCE OF THE CITY OF RIFLE, COLORADO, AMENDING SECTION 13-1-810 OF THE 
RIFLE MUNICIPAL CODE REGARDING RATES, CHARGES, TOLLS, FEES OR ASSESSMENTS OF 
WATER AND SEWER SERVICE AND THE APPEAL PROCEDURE REGARDING THE SAME 

 
City Manager John Hier recommended that Council amend the Rifle Municipal Code to allow a utility customer 
to request relief when that customer has incurred charges as a result of extenuating circumstances beyond the 
customer’s control. 
 
Councilor Carter moved to approve Ordinance No. 1, Series of 2013, on first reading as presented and to order it 
to be published by title as required by Charter; seconded by Councilor K. Lambert. Roll Call: Yes - Carter, K. 
Lambert, Rice, Sanborn, Winkler, Miller 
 
ADMINISTRATIVE REPORTS 
Mr. Hier reported to Council on the following issues: New Ute Theatre renovation; Water Treatment Plant; North 
I-70 Roundabout; snow and ice removal; year-end staff reports; Rifle Bucks; Public Works personnel; City budget 
and audit; and City Manager’s schedule. He also announced that he would retire from the City Manager’s position 
this spring. 
 
COMMENTS FROM MAYOR AND COUNCIL 
Councilors thanked Mr. Hier for his service as City Manager. 
 
Councilor Rice noted that when Officer Cornejo attended Rifle High School, he was the first student who 
participated in the Colorado Closeup program. 
 
Councilor K. Lambert thanked Mr. Steidly and Officer Cornejo for making a difference to the community. 
 
Council’s consensus was that, starting January 21, the City would recruit from current City employees to fill the 
City Manager position. 
 
Meeting adjourned at 7:59 p.m. 
 
 
   
Lisa H. Cain  Jay D. Miller 
City Clerk  Mayor 

  









 

To:    Mayor and City Council; John Hier, City Manager 
 
From:   Lisa Cain, City Clerk 
 
Date:   Friday, February 01, 2013  
  
Subject:  Rescheduling June 19, 2013 regular meeting 
 
In most years, the Colorado Municipal League Conference takes place during a week in June that does not conflict with 
Council’s regular meeting schedule. In 2013, however, the conference is scheduled for June 18-21, and this conflicts with 
Council’s regular meeting scheduled for June 19, 2013. 
 
In previous years when a conflict such as this occurred, Council rescheduled this meeting to take place the third Monday 
in June. Therefore, staff recommends rescheduling the June 19, 2013 meeting so it takes place on Monday, June 17, 
2013. 
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Report dates: 1/17/2013-1/31/2013 Jan 31, 2013  03:17PM

Report Criteria:

Summary report.

Invoices with totals above $0 included.

Paid and unpaid invoices included.

Vendor Name and Number Invoice Number Description Invoice Date Net Invoice Amount Amount Paid Date Paid

1003

Action Shop Services, Inc

RI36407 BLADE 01/24/2013 42.55 .00

RI36409 DOLLYS 01/24/2013 22.50 .00

          Total 1003: 65.05 .00

1018

Valley Lumber

76091 COOPER RIGID 01/04/2013 23.99 .00

76185 CONSTRUCTION FIR 01/08/2013 25.48 .00

76214 STEEL SNOW PUSHER 01/09/2013 17.99 .00

76231 CONCRETE MIX 01/09/2013 20.76 .00

76244 COMM DRAIN KING 01/09/2013 31.99 .00

76303 SNOW PUSHER 01/11/2013 18.99 .00

76304 SNOW PUSHER 01/11/2013 18.99 .00

76328 HEATER FAN ELECTRIC 01/11/2013 73.98 .00

76491 BATTERY 01/17/2013 7.99 .00

76506 R19 6X24 01/17/2013 76.38 .00

76651 STEP STOOL 01/22/2013 65.95 .00

76654 DIGGING TAMPING BAR 01/22/2013 34.99 .00

          Total 1018: 417.48 .00

1022

Central Distributing Co

933401 Supplies 01/09/2013 494.95 .00

933406 Supplies 01/09/2013 168.40 .00

934183 Supplies 01/16/2013 181.09 .00

934186 Supplies 01/16/2013 114.70 .00

934920 Supplies 01/23/2013 65.88 .00

934924 Supplies 01/23/2013 417.92 .00

935637 Supplies 01/30/2013 109.16 .00

935639 Supplies 01/30/2013 67.68 .00

          Total 1022: 1,619.78 .00

1055

Columbine Ford, Inc

115433 BUSH CLU 01/07/2013 9.11 .00

          Total 1055: 9.11 .00

1059

Consolidated Electrical Distr

4983-535970 ROOF CLIP 01/18/2013 600.49 .00

          Total 1059: 600.49 .00

1070

Federal Express Corp

2-139-24180 SHIPPING 01/10/2013 58.44 58.44 01/18/2013
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Vendor Name and Number Invoice Number Description Invoice Date Net Invoice Amount Amount Paid Date Paid

          Total 1070: 58.44 58.44

1083

Youth Zone

123112 ASSES & RECOMM/EDMOND/C 12/31/2012 1,500.00 1,500.00 01/18/2013

          Total 1083: 1,500.00 1,500.00

1087

Grainger

9030046958 FILTER CARTRIDGE 01/02/2013 58.08 .00

9040197312 PUMP MAGNETIC DRIVE 01/14/2013 212.27 .00

9043943134 DELICATE TASK WIPERS 01/17/2013 484.06 .00

          Total 1087: 754.41 .00

1094

Hy-way Feed & Ranch Supply

529819 STRAW 01/15/2013 140.00 .00

          Total 1094: 140.00 .00

1097

Johnson Construction Inc

122812 EIC Phase II expansion, roads, uti 12/28/2012 42,792.19 .00

209200 EIC Phase II expansion, roads, uti 12/28/2012 36,035.53 .00

          Total 1097: 78,827.72 .00

1105

Meadow Gold Dairies

50212257 DAIRY  PRODUCTS/SENIOR CT 12/28/2012 42.00 .00

50212340 DAIRY  PRODUCTS/SENIOR CT 01/08/2013 39.97 .00

50212346 DAIRY  PRODUCTS/SENIOR CT 01/10/2013 30.00 .00

50212408 DAIRY  PRODUCTS/SENIOR CT 01/15/2013 45.30 .00

50212493 DAIRY  PRODUCTS/SENIOR CT 01/21/2013 40.70 .00

50212544 DAIRY  PRODUCTS/SENIOR CT 01/29/2013 102.26 .00

          Total 1105: 300.23 .00

1110

Napa Auto Parts

265429 TOW STRAP 01/07/2013 26.59 .00

266128 START FLUID 01/10/2013 23.88 .00

266226 TIGHTNER 01/11/2013 52.58 .00

266511 OIL FILTER 01/14/2013 6.99 .00

266520 PREMIUM TRACTOR FLUID 01/14/2013 64.15 .00

266533 OIL FILTER 01/14/2013 38.24 .00

266634 PWR SER SUPPLEMENT 01/14/2013 19.37 .00

266699 EYE WASH 01/15/2013 14.29 .00

266924 IMPACT SOCKET SET 01/16/2013 58.98 .00

267680 PLIERS 01/21/2013 30.39 .00

268957 FILLER 01/30/2013 70.90 .00

          Total 1110: 406.36 .00
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Vendor Name and Number Invoice Number Description Invoice Date Net Invoice Amount Amount Paid Date Paid

1117

Otis Elevator Company

TLVO509OX11 ELEVATOR SERVICES 1-1-13-1 01/01/2013 1,903.92 .00

          Total 1117: 1,903.92 .00

1118

Parts House

5613-23891 OIL 01/10/2013 12.58 .00

5613-23920 CAP WRENCH 01/14/2013 15.18 .00

          Total 1118: 27.76 .00

1120

Xcel Energy Inc

011113 STREET LIGHTS 01/11/2013 13,986.44 13,986.44 01/25/2013

0229237202 2515 W CENTENNIALLDG ADMI 12/31/2012 130.70 130.70 01/18/2013

0229237507 2515 W CENTENNIAL 12/31/2012 184.79 184.79 01/18/2013

0453707630 300 W 5TH ST UNIT PUMP 12/31/2012 165.92 165.92 01/18/2013

0453909420 200 RAILROAD 12/31/2012 418.51 418.51 01/18/2013

045429432 236 W 4TH ST 12/31/2012 94.52 94.52 01/18/2013

0454539395 300 W 5TH ST UNIT STAGE 12/31/2012 108.23 108.23 01/18/2013

          Total 1120: 15,089.11 15,089.11

1126

Rifle City Of

14531.01 0113 50 UTE 01/01/2013 191.75 191.75 01/25/2013

1453101 01011 50 UTE 01/01/2013 .00 .00

20031.01 0113 201 E. 18th st 01/01/2013 110.13 110.13 01/25/2013

2003101 01011 201 E. 18th st 01/01/2013 .00 .00

20051.01 0113 1612 RAILROAD 01/01/2013 36.92 36.92 01/25/2013

2005101 01011 1612 RAILROAD 01/01/2013 .00 .00

20071.01 0113 301 E30TH ST 01/01/2013 36.92 36.92 01/25/2013

2007101 01011 301 E30TH ST 01/01/2013 .00 .00

20330.01 0113 750 UTE AVE 01/01/2013 66.92 66.92 01/25/2013

2033001 01011 750 UTE AVE 01/01/2013 .00 .00

22141.01 0113 1500 DOGWOOD DR 01/01/2013 1,081.02 1,081.02 01/25/2013

2214101 01011 1500 DOGWOOD DR 01/01/2013 .00 .00

22151.01 0113 225 EAST AVE 01/01/2013 30.00 30.00 01/25/2013

2215101 01011 225 EAST AVE 01/01/2013 .00 .00

25751.01 0113 E 4TH ST 01/01/2013 30.00 30.00 01/25/2013

2575101 01011 E 4TH ST 01/01/2013 .00 .00

29751.01 0113 1775 W CENTENNIAL PKWY 01/01/2013 30.00 30.00 01/25/2013

2975101 01011 1775 W CENTENNIAL PKWY 01/01/2013 .00 .00

30791.01 0113 595 W 24THST 01/01/2013 30.00 30.00 01/25/2013

3079101 01011 595 W 24THST 01/01/2013 .00 .00

32211.01 0113 000 BROWNING DR 01/01/2013 30.00 30.00 01/25/2013

3221101 01011 000 BROWNING DR 01/01/2013 .00 .00

33511.01 0113 1221 E CENTENNIAL PKWY 01/01/2013 33.20 33.20 01/25/2013

3351101 01011 1221 E CENTENNIAL PKWY 01/01/2013 .00 .00

36411.01 0113 360 S 7TH ST 01/01/2013 30.00 30.00 01/25/2013

3641101 01011 360 S 7TH ST 01/01/2013 .00 .00

36731.01 0113 3100 DOKES LN 01/01/2013 66.92 66.92 01/25/2013

3673101 01011 3100 DOKES LN 01/01/2013 .00 .00

36771.01 0113 2515 WEST CENTENNIAL PARK 01/01/2013 1,362.80 1,362.80 01/25/2013

3677101 01011 2515 WEST CENTENNIAL PARK 01/01/2013 .00 .00

36791.01 0113 300 W 5TH ST 01/01/2013 30.00 30.00 01/25/2013
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3679101 01011 300 W 5TH ST 01/01/2013 .00 .00

37071.01 0113 2515 WEST CENTENNIAL PARK 01/01/2013 30.00 30.00 01/25/2013

3707101 01011 2515 WEST CENTENNIAL PARK 01/01/2013 .00 .00

7791.02 0113 132 e 4th st 01/01/2013 66.92 66.92 01/25/2013

779102 010113 132 e 4th st 01/01/2013 .00 .00

8231.01 0113 202 RAILROAD 01/01/2013 85.59 85.59 01/25/2013

823101 010113 202 RAILROAD 01/01/2013 .00 .00

8731.06 0113 236 w 4th st-Utilites Rental Proper 01/01/2013 81.71 81.71 01/25/2013

873106 010113 236 w 4th st-Utilites Rental Proper 01/01/2013 .00 .00

          Total 1126: 3,460.80 3,460.80

1138

Schmueser/Gordon/Meyer, Inc

121912 PHASE 476 12/19/2012 195.00 195.00 01/25/2013

99055A-179 2012 WATER RATE SETTING A 01/23/2013 227.50 .00

          Total 1138: 422.50 195.00

1181

Garfield Steel & Machine, Inc

00084446 BAR 01/29/2013 50.50 .00

          Total 1181: 50.50 .00

1188

Jean's Printing

130003 printing 01/07/2013 315.90 .00

130004 printing 01/07/2013 161.00 .00

130009 printing 01/07/2013 209.56 .00

          Total 1188: 686.46 .00

1191

Lewan & Associates, Inc

238387 B&W METER 12/31/2012 16.71 .00

243002 B&W METER 01/21/2013 55.37 .00

243004 B&W METER 01/21/2013 199.96 .00

          Total 1191: 272.04 .00

1249

Berthod Motors Inc

163672 TAIL LAMP 01/16/2013 47.04 .00

          Total 1249: 47.04 .00

1256

Resource Engineering, Inc

11926 341-10.15 ANTERO RESOURCE 12/31/2012 106.50 .00

          Total 1256: 106.50 .00

1258

Hach Company

8101023 STABLCAL STD 01/10/2013 573.49 .00

8108587 CABLE ASSY 01/17/2013 2,703.00 .00

8111369 Repair/Service Annual Service Ag 01/19/2013 5,471.00 .00
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          Total 1258: 8,747.49 .00

1297

Western Slope Trailer Sales

41055 WIRE HARNES 01/16/2013 203.90 .00

          Total 1297: 203.90 .00

1339

Grand Junction Pipe & Supply

C2381351 VALVE BOX 01/15/2013 571.60 .00

C2381355 CURB BOX REPAIR 01/15/2013 525.04 .00

C2381357 LOWER STEM 01/15/2013 535.51 .00

          Total 1339: 1,632.15 .00

1358

Timber Line Electric & Control

16036 TURBIDIMETER INSTALL 12/31/2012 904.60 .00

          Total 1358: 904.60 .00

1407

Usa Blue Book

859978 REPLACEMENT DIPPER CUP 01/15/2013 68.43 .00

          Total 1407: 68.43 .00

1447

Gempler's Inc.

1019256820 WST CONFTRN 12/27/2012 69.00 .00

          Total 1447: 69.00 .00

1505

Markertek Video Supply

1055708 MKR VGA 100 01/18/2013 267.85 .00

          Total 1505: 267.85 .00

1558

All-Phase Electric Supply Co I

2675-741651 HEATER 01/10/2013 34.80 .00

          Total 1558: 34.80 .00

1768

Faris Machinery Company

PS0001920 QUICK CLAMP 12/07/2012 104.04 .00

          Total 1768: 104.04 .00

1788

National Recreation & Park

112967 010113 AGENCY PACKAGE 01/01/2013 1,052.00 1,052.00 01/25/2013
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          Total 1788: 1,052.00 1,052.00

1830

Grand Valley Foods

124928 FOOD PRODUCT/SR CENTER 01/08/2013 116.61 .00

124985 FOOD PRODUCT/SR CENTER 01/11/2013 1,253.18 .00

125055 FOOD PRODUCT/SR CENTER 01/18/2013 509.29 .00

125137 FOOD PRODUCT/SR CENTER 01/25/2013 1,181.39 .00

125182 FOOD PRODUCT/SR CENTER 01/28/2013 116.47 .00

          Total 1830: 3,176.94 .00

1990

Bookcliff Survey Services, Inc

8757 RIFLE MTN PARK MAPPING 12/31/2012 4,500.00 .00

          Total 1990: 4,500.00 .00

2208

Amerigas

3013640441 PROPANE/CE 12/29/2012 213.38 .00

3014030467 PROPANE/WATER 01/09/2013 1,000.85 .00

3014338213 PROPANE/WATER 01/19/2013 635.33 .00

3014339639 PROPANE/Ww 01/19/2013 612.10 .00

          Total 2208: 2,461.66 .00

2255

California Contractors Supply

JJ49729 BOOSTER CABLE 01/09/2013 129.90 .00

          Total 2255: 129.90 .00

2270

Fred Pryor Seminars

120512 TRAINING SEMINAR 12/05/2012 139.00 139.00 01/18/2013

14131933 TRAINING SEMINAR 12/31/2012 149.00 149.00 01/18/2013

          Total 2270: 288.00 288.00

2343

Mountain Pest Control

0307734 PEST CONTROL 12/05/2012 50.00 .00

          Total 2343: 50.00 .00

2412

B&H Photo - Video, Inc

68116567 AV PC VIDEO SCAN 01/16/2013 134.19 .00

68117005 TV-ONE COMPUTER 01/16/2013 64.00 .00

          Total 2412: 198.19 .00

2573

Mountain West Office Products

284614I supplies 12/12/2012 46.06 .00

285441I supplies 12/31/2012 592.81 .00
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285479I supplies 12/31/2012 20.95 .00

285483I supplies 01/04/2013 12.99 .00

285541I supplies 01/03/2013 43.54 .00

286548I supplies 01/23/2013 33.00 .00

286593I supplies 01/30/2013 28.08 .00

286719I supplies 01/25/2013 14.02 .00

          Total 2573: 791.45 .00

2820

Colo Rural Water Association

7999 ANNUAL MEMBERSHIP DUES 01/01/2013 400.00 400.00 01/18/2013

          Total 2820: 400.00 400.00

2936

Farmer Bros. Co.

56926364 FOOD PRODUCTS/SENIOR CTR 01/21/2013 159.00 .00

56926365 FOOD PRODUCTS/SENIOR CTR 01/21/2013 23.10 .00

          Total 2936: 182.10 .00

2960

Walmart Community

007560 SUPPLIES 01/07/2013 207.27 207.27 01/18/2013

017789 PAINT 01/17/2013 19.86 19.86 01/18/2013

018979 SUPPLIES 01/18/2013 51.67 51.67 01/25/2013

023226 012313 SUPPLIES 01/23/2013 209.80 209.80 01/25/2013

          Total 2960: 488.60 488.60

3015

Kroger/King Sooper Cust Charge

015312 FOOD SUPPLIES 01/07/2013 27.99 27.99 01/18/2013

028721 FOOD SUPPLIES 01/14/2013 52.99 52.99 01/18/2013

042261 FOOD SUPPLIES 01/22/2013 119.51 119.51 01/25/2013

053088 FOOD SUPPLIES 01/08/2013 13.56 13.56 01/18/2013

073518 012313 FOOD SUPPLIES 01/23/2013 44.58 44.58 01/25/2013

115126 supplies 01/16/2013 58.11 58.11 01/18/2013

137396 supplies 01/24/2013 34.83 34.83 01/25/2013

151590 FOOD SUPPLIES 01/25/2013 9.54 9.54 01/25/2013

152977 FOOD SUPPLIES 01/10/2013 21.21 21.21 01/18/2013

216744 FOOD SUPPLIES 01/18/2013 58.33 58.33 01/25/2013

          Total 3015: 440.65 440.65

3083

ALSCO

1262188 LAUNDRY/senior center 01/01/2013 46.79 .00

1265229 LAUNDRY/senior center 01/08/2013 45.13 .00

1268189 LAUNDRY BAG STAND 01/15/2013 25.00 .00

1268190 LAUNDRY/senior center 01/15/2013 41.96 .00

1271096 LAUNDRY/senior center 01/22/2013 52.42 .00

1274075 LAUNDRY/senior center 01/29/2013 50.34 .00

          Total 3083: 261.64 .00
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3389

Sandy's Office Supply Inc

005331 SUPPLIES 12/11/2012 139.98 .00

005489 SUPPLIES 12/12/2012 399.98 .00

006917 SUPPLIES 12/20/2012 69.99- .00

008791 SUPPLIES 01/03/2013 399.98- .00

010054 SUPPLIES 01/09/2013 52.49 .00

011915 SUPPLIES 01/22/2013 58.47 .00

012316 SUPPLIES 01/24/2013 4.78 .00

7446 SUPPLIES 12/24/2012 69.99- .00

          Total 3389: 115.74 .00

3858

Wells Fargo Bank Mn Na

013113 OBI:CWRPDA-SWRP/RIFLE-148 01/31/2013 9,054.59 9,054.59 01/31/2013

013113. OBI:CWRPDA-SWRP/RIFLE-148 01/31/2013 50,000.00 50,000.00 01/31/2013

013113.. WATER PLANT 01/31/2013 236,824.72 236,824.72 01/31/2013

          Total 3858: 295,879.31 295,879.31

3955

Holy Cross Energy

123112 Baron Lane St Lights 12/31/2012 19.58 19.58 01/18/2013

123112. BEAVER CREEK HEADGATE 12/31/2012 45.20 45.20 01/18/2013

          Total 3955: 64.78 64.78

4123

Mt Hood Solutions

0895531 MARATHON 5 GAL 01/03/2013 392.60 .00

          Total 4123: 392.60 .00

4141

True Brew Coffee Service

147250 COFFEE 01/04/2013 64.08 .00

147557 COFFEE 01/16/2013 204.01 .00

147621 COFFEE 01/18/2013 17.84 .00

147622 COFFEE 01/18/2013 52.05 .00

          Total 4141: 337.98 .00

4215

Ziegler, James

70429 DIGITAL TIRE GAUGE 12/14/2012 23.05- .00

70429. DIGITAL TIRE GAUGE 12/14/2012 23.05 23.05 01/18/2013

          Total 4215: .00 23.05

4240

Platinum Plus For Business

BELL 011113 CAMERA REPAIR 01/11/2013 248.03 248.03 01/25/2013

BRAATEN 011 CML MEETING 01/11/2013 87.03 87.03 01/25/2013

BRIEDES. 011 WEBTIMECLOCK FEE 01/11/2013 60.88 60.88 01/25/2013

BRIEDIS 0111 REGISTRATION DENVER NUGG 01/11/2013 35.00 35.00 01/25/2013

CAIN 011113 VIF MEETING 01/11/2013 308.80 308.80 01/25/2013

CHRISTENSE REVERSE FINANCE CHARGE 01/11/2013 1,578.22 1,578.22 01/25/2013
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DEUSSEN 011 POSTAGE 01/11/2013 5.95 5.95 01/25/2013

DYER 011113 COLORADO ASSOCIATION 01/11/2013 123.05 123.05 01/25/2013

GALLEGOS 01 OCPO LICENSE RENEWAL 01/11/2013 419.80 419.80 01/25/2013

KELTY 011113 LUNCH AUDITORS 01/11/2013 82.90 82.90 01/25/2013

PINA 011113 EQUIPMENT 01/11/2013 197.51 197.51 01/25/2013

ROBERT ODE FOOD 01/11/2013 23.70 23.70 01/25/2013

SHANAHAN 01 SUPPLIES 01/11/2013 266.81 266.81 01/25/2013

STURGEON 0 SUPPLIES 01/11/2013 42.91 42.91 01/25/2013

WHITMORE 01 RUG 01/11/2013 258.97 258.97 01/25/2013

WILSON 01111 SUPPLIES 01/11/2013 4.68 4.68 01/25/2013

          Total 4240: 3,744.24 3,744.24

4345

Helen Artist-Rogers/HR Design

021712 1099 adjustment 02/17/2012 .00 .00

080212 1099 adjustment 08/02/2012 .00 .00

102512 1099 adjustment 10/25/2012 .00 .00

          Total 4345: .00 .00

4602

Anytime Sewer & Drain Company

443903 REPAIR 01/02/2013 361.25 .00

          Total 4602: 361.25 .00

4701

Tri County Fire Protection

96807 ANNUAL MAIN INSPECTION 01/21/2013 153.00 .00

96831 ANNUAL MAIN INSPECTION 01/21/2013 545.00 .00

96837 ANNUAL MAIN INSPECTION 01/21/2013 79.00 .00

          Total 4701: 777.00 .00

4753

Rifle Truck & Trailer

6111 BATTERY 01/10/2013 113.95 .00

6121 SNOW PLOW MARKER 01/14/2013 40.00 .00

          Total 4753: 153.95 .00

4796

Mountain Air Mechanical Hvac

17315 REPAIR HEATER 01/07/2013 680.81 .00

          Total 4796: 680.81 .00

4811

United Site Services Inc

114-1017634 ADA WHEELCHAIR ACCESSIBL 12/25/2012 85.00 .00

114-1030933 ROLL OFF 20 YD-CEMETERY 12/31/2012 200.00 .00

114-1031097 ROLL OFF RIFLE SEWER PLAN 12/31/2012 1,606.50 .00

114-1041842 PORTABLE RESTROOM DEERF 01/08/2013 65.00 .00

          Total 4811: 1,956.50 .00
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4838

Sun Trust Bank Corportation

013113 4430005039/1097081/HONEY W 01/31/2013 26,254.45 26,254.45 01/31/2013

          Total 4838: 26,254.45 26,254.45

4869

My Precious Pet

136 FISH TANK/SR CENTER 12/31/2012 195.00 195.00 01/18/2013

          Total 4869: 195.00 195.00

4879

Cardiff Cleaning Services

4659 CLEANING JUSTICE CENTER 01/15/2013 4,175.00 .00

          Total 4879: 4,175.00 .00

5034

WELLS FARGO BANK NA

013113. WPCRF/FOAN W07A104W/WAS 01/31/2013 664,568.61 664,568.61 01/31/2013

          Total 5034: 664,568.61 664,568.61

5042

ALL STATE COMMUNICTIONS INC

31127 CONSULTATION ON SYSTEM 01/05/2013 600.00 .00

          Total 5042: 600.00 .00

5285

O'dell, Robert

010413 REIMBURSEMENT 01/04/2013 47.04 47.04 01/25/2013

          Total 5285: 47.04 47.04

5438

Roaring Fork Leadership

012213 SEMINAR 01/22/2013 360.00 360.00 01/25/2013

          Total 5438: 360.00 360.00

5564

MAURER, AMANDA

7 SERVING AS ASSOCIATE MUNI 01/16/2013 350.00 350.00 01/25/2013

          Total 5564: 350.00 350.00

5588

WINGNUTZ BAR & GRILL

123112 RIFLE BUCKS - SHOPPING INC 12/31/2012 120.00 120.00 01/18/2013

          Total 5588: 120.00 120.00

5708

Teledyne Isco

013899 RPL POWER SUPPLY 01/16/2013 405.38 .00
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          Total 5708: 405.38 .00

5752

Accutest Mountain States

DX-31577 alkalinity, organic carbon/water te 12/31/2012 2,460.00 2,460.00 01/25/2013

          Total 5752: 2,460.00 2,460.00

5796

Norit Americas Inc.

524929 Powdered Activated Carbon (PAC 01/15/2013 1,825.00 .00

          Total 5796: 1,825.00 .00

5798

INSERCO, INC

108050 morton cullenux salt 01/22/2013 776.36 .00

          Total 5798: 776.36 .00

5846

Mesa County Health Department  

230-13 Water Testing 01/22/2013 20.00 20.00 01/25/2013

231-13 Water Testing 01/22/2013 20.00 20.00 01/25/2013

232-13 Water Testing 01/22/2013 20.00 20.00 01/25/2013

76-13 Water Testing 01/08/2013 20.00 20.00 01/18/2013

77-13 Water Testing 01/08/2013 20.00 20.00 01/18/2013

78-13 Water Testing 01/08/2013 20.00 20.00 01/18/2013

79-13 Water Testing 01/08/2013 20.00 20.00 01/18/2013

80-13 Water Testing 01/08/2013 20.00 20.00 01/18/2013

81-13 Water Testing 01/08/2013 20.00 20.00 01/18/2013

          Total 5846: 180.00 180.00

5896

IDEXX DISTRIBUTION, INC.

265259134 GAMMA IRRAD COLLIERT 01/09/2013 250.40 .00

          Total 5896: 250.40 .00

5958

Utility Refund

3200102 REFUND-2429 PIONEER WAY 01/11/2013 368.20 368.20 01/18/2013

3399102 REFUND-1911 PROMONTORY  01/17/2013 80.00 80.00 01/25/2013

          Total 5958: 448.20 448.20

5960

Recreation Fee Refunds

2000216004 REC FEE REFUND 01/15/2013 600.00 600.00 01/18/2013

2000217004 REC FEE REFUND 01/15/2013 247.50 247.50 01/18/2013

          Total 5960: 847.50 847.50

6044

Leonard Guy

071112 1099 adjustment 07/11/2012 .00 .00
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          Total 6044: .00 .00

6067

Mountain Roll-offs, Inc.

010113 MONTHLY FEE 01/01/2013 35,793.33 35,793.33 01/18/2013

010113. RECYCLE SERVICES 01/01/2013 16.20 16.20 01/25/2013

JAN SERVICE PORTABLE RESTROOM 01/01/2013 109.01 .00

          Total 6067: 35,918.54 35,809.53

6068

Defiance Stringband LLC

051612 1099 adjustment 05/16/2012 .00 .00

083112 1099 adjustment 08/31/2012 .00 .00

          Total 6068: .00 .00

6104

Coleman Bill

070212 1099 adjustment 07/02/2012 .00 .00

          Total 6104: .00 .00

6109

Aero-Mod, Inc

SO23092-1 GATLIN SHAFT BEARING 01/21/2013 141.72 .00

          Total 6109: 141.72 .00

6137

Impressions of Aspen

17193 SUPPLIES 01/08/2013 66.95 .00

17196 SUPPLIES 01/08/2013 36.06 .00

          Total 6137: 103.01 .00

6192

CAPT

012413 MEMBERSHIP DUES-SANCHEZ 01/24/2013 25.00 25.00 01/25/2013

          Total 6192: 25.00 25.00

6234

The Glove Wagon

16157 GLOVE WINTER LEATHER 01/16/2013 72.50 .00

          Total 6234: 72.50 .00

6282

Kansas State Bank

013113 PRINCIPAL 01/31/2013 1,672.98 1,672.98 01/31/2013

          Total 6282: 1,672.98 1,672.98

6295

Labyrinth Healthcare Group

16703 MONTHLY ADVOCACY SERVIC 01/21/2013 267.00 267.00 01/25/2013
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          Total 6295: 267.00 267.00

6303

Law Office of  Angela Roff, PC

1095 CITY PROSECTOR 12/31/2012 3,634.61 3,634.61 01/18/2013

          Total 6303: 3,634.61 3,634.61

6352

HILLYARD/DENVER

600552835 SUPPLIES 01/24/2013 694.16 .00

          Total 6352: 694.16 .00

6357

FIRST STRING

4716 TEE-SHIRTS 01/10/2013 293.75 .00

          Total 6357: 293.75 .00

6383

CENTURY LINK

1244944855 POLICE 01/11/2013 7.74 7.74 01/25/2013

          Total 6383: 7.74 7.74

6384

Professional Services Employers Trust

012512 INSURANCE 01/25/2012 240.00 240.00 01/25/2013

          Total 6384: 240.00 240.00

6389

ANYTIME SEWER & DRAIN

443915 REPAIR 01/17/2013 160.00 .00

          Total 6389: 160.00 .00

6392

YEH & ASSOCIATES

9029 GEOTECHNICAL SERVICES 12/31/2012 4,246.35 4,246.35 01/18/2013

9106 GEOTECHNICAL SERVICES 12/31/2012 982.14 982.14 01/18/2013

          Total 6392: 5,228.49 5,228.49

6402

CENTURY LINK

6250004 01011 OM 01/01/2013 447.83 447.83 01/18/2013

6250388 01011 WW 01/01/2013 307.08 307.08 01/18/2013

          Total 6402: 754.91 754.91

6430

Frog and Toad

050312 1099 adjustment 05/03/2012 .00 .00

072012 1099 adjustment 07/20/2012 .00 .00

101012 1099 adjustment 10/10/2012 .00 .00



City of Rifle Payment Approval Report - Summary - Rifle Page:     14

Report dates: 1/17/2013-1/31/2013 Jan 31, 2013  03:17PM

Vendor Name and Number Invoice Number Description Invoice Date Net Invoice Amount Amount Paid Date Paid

102412 1099 adjustment 10/24/2012 .00 .00

          Total 6430: .00 .00

6431

Cavaliere, Julie

051812 1099 adjustment 05/18/2012 .00 .00

082412 1099 adjustment 08/24/2012 .00 .00

          Total 6431: .00 .00

6441

Rocky Mountain ALternative Fueling

123112 FUEL 12/31/2012 314.62 314.62 01/18/2013

          Total 6441: 314.62 314.62

6485

Tisco Inc/Energy Equip-GrandJct

10624 010113 SUPPLIES 12/03/2012 11.65 .00

10630 010113 SUPPLIES 12/14/2012 11.57 .00

          Total 6485: 23.22 .00

6491

Union Pacific Railroad Company

258690281 LEASE LAND BEUTIFICATION P 01/13/2013 600.00 .00

          Total 6491: 600.00 .00

6509

POLYDYNE INC.

775734 CLARIFLOC 01/08/2013 2,196.00 .00

          Total 6509: 2,196.00 .00

6523

New Image Boutique

123112 RIFLE BUCKS 12/31/2012 380.00 380.00 01/25/2013

          Total 6523: 380.00 380.00

6537

Holscher, Mayberry & Company,LLC

012213 2012 Financial Statement Audit 01/22/2013 3,000.00 .00

          Total 6537: 3,000.00 .00

6552

GARFIELD CLEAN ENERGY

2013-009 PARTNERSHIP CONTRIBUTION 01/08/2013 38,000.00 38,000.00 01/25/2013

          Total 6552: 38,000.00 38,000.00

6553

CHARLIER ASSOCIATES, INC

1022 DOT 12/28/2012 26,105.19 .00
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          Total 6553: 26,105.19 .00

6582

WESLEY DAVID BARTON

041912 1099 adjustment 04/19/2012 .00 .00

080312 1099 adjustment 08/03/2012 .00 .00

          Total 6582: .00 .00

6606

Western Slope Supplies, Inc.

8218333 BOTTLED WATER 12/20/2012 7.35 7.35 01/18/2013

8218334 BOTTLED WATER 12/20/2012 48.45 48.45 01/18/2013

8218422 BOTTLED WATER 12/27/2012 21.05 21.05 01/18/2013

          Total 6606: 76.85 76.85

6621

ID WHOLESALER

889354 DATACARD SD SERIES 01/04/2013 120.00 .00

          Total 6621: 120.00 .00

6675

PARKSON CORPORATION

AR1/51002573 MIOX 01/10/2013 31.09 .00

          Total 6675: 31.09 .00

6680

MARK R. CHENOWETH

083112 1099 adjustment 08/31/2012 .00 .00

          Total 6680: .00 .00

6688

Freedom Pump

2213 DRP pump station Filtration Impro 12/20/2012 21,782.11 21,782.11 01/25/2013

          Total 6688: 21,782.11 21,782.11

6716

SIMPLIFILE, LC

012113 ONLINE RECORDING 01/21/2013 1,000.00 1,000.00 01/25/2013

013013 SIMPLIFILE ERECORDING REP 01/30/2013 174.00 .00

          Total 6716: 1,174.00 1,000.00

6739

ERO Resources Corporation (ERO)

34129 RMP Bridge Documentation 01/14/2013 1,271.00 .00

          Total 6739: 1,271.00 .00

6767

OUTLAW GUN & TACTICAL

123112 RIFLE BUCKS 12/31/2012 40.00 40.00 01/18/2013
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          Total 6767: 40.00 40.00

6768

THE MIDLAND LLC

011413 REFUND METER -12-82261 01/14/2013 204.90 204.90 01/18/2013

          Total 6768: 204.90 204.90

6769

BUILDERS WEST LLC

011413 REFUND-METER FEE-12-82197 01/14/2013 204.90 204.90 01/18/2013

          Total 6769: 204.90 204.90

6770

VISION WINDOW CLEANING

770301 WINDOW CLEANING 01/21/2013 400.00 .00

          Total 6770: 400.00 .00

6771

TELVUE

04987 CLOUDCAST SUPPORT 01/16/2013 3,400.00 .00

          Total 6771: 3,400.00 .00

          Grand Totals:  1,290,084.48 1,128,158.4

             Dated:  __________________________________________

City Finance Director:  __________________________________________

Report Criteria:

Summary report.

Invoices with totals above $0 included.

Paid and unpaid invoices included.



DEPARTMENT OF PLANNING & DEVELOPMENT 

202 Railroad Avenue, Rifle, CO 81650 

Phone:  970-665-6490  Fax:  970-625-6268 

 

MEMORANDUM 
 

To:   Honorable Mayor and City Council 

From:   Matt Sturgeon, Assistant City Manager 

Date:   January 30, 2013 

Re:   Martifer Solar Power Purchase Agreement 

 

Martifer Solar presented a solar power purchase agreement (PPA) proposal to City Council 
September 5, 2012.  Following that workshop, City Council authorized a Letter of Intent with 
Martifer on September 19, 2012.  The Letter of Intent allowed Martifer and staff to evaluate 
fourteen sites and determine a project scope that met the financial needs of both the City and 
Martifer.   

After conducting this thorough investigation, staff and Martifer concluded the following eight sites 
are suitable to site solar and make financial since.    

Site Address Generating 
Capacity 
(kW) 

Police Station 201 E. 18th Street 129.95 
City Hall 202 Railroad Avenue 140.53 
Taugenbaugh Field Lights 280 E. 30th Street  (Deerfield Park) 38.64 
Taugenbaugh Ball Park 451 E. 30th Street  (Deerfield Park) 9.40 
Cemetery Irrigation 777 Birch Avenue  9.60 
Public Works O&M 1221 E. Centennial Pkwy 24.00 
Parks Maintenance A&B  3100 Dokes Lane, Rifle 57.96 
South Wastewater Lift Station Rifle Village South Sewer Lagoons 15.51 

 
Martifer’s proposal requires no out of pocket costs from the City and will install arrays of sufficient 
size to make each site effectively net-zero.  Additionally, Martifer proposes to move our Xcel billing 
from a low kilowatt/high demand charge (called Xcel billing category Secondary General) to a 
higher kilowatt/low demand charge (called billing category “SGL”).  This billing modification would 
take advantage of the net-zero solar installations as the sites would no longer need substantial 
“grid” energy and reducing the demand charge will reduce our current and future bills.    
 
The PPA, as presented, will result in the installation stated arrays, and the City would lock in a 
power purchase rate beginning at $.0707 cents/kW hour; this would escalate three percent 
annually.  There is an option to buy-out each year starting year six which is described in the 
contract.  The City also will have the option to purchase the solar infrastructure at fair market value 
between Jan 1 and Jan 15 of each year beginning in 2016 (after the first appropriation period).  A 
buyout or purchase of the arrays must include all eight sites.   



DEPARTMENT OF PLANNING & DEVELOPMENT 

202 Railroad Avenue, Rifle, CO 81650 

Phone:  970-665-6490  Fax:  970-625-6268 

 
Staff estimates the City will save approximately seven percent on power at the subject sites in the 
first year.   The City should realize additional savings as the cost of conventional power increases 
(5-8% annually); over the life of the PPA staff anticipates the City will save $441,658.  Please see the 
attached Cash Flow Analysis. 
 
Lastly, staff paid particular attention to the City Hall site because of the City’s relationship with the 
Garfield County Library District.  An architectural elevation is included so Council can see how the 
array will be situated on the parking structure.  The Garfield County Library District Board has 
reviewed the proposal and has no objections.  Staff will assist with running the power line from the 
array (parking structure) to the inverters (north side of City Hall) to minimize the impacts to the 
plaza and landscaping.   
 
Dan Ferguson with Martifer Solar will be attending the City Council meeting to present the Power 
Purchase Agreement contract. 
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 (303)-343-3345 
www.MartiferSolarUSA.com 

 

 

 

 

 

City of Rifle Simple Cash Flow Analysis

1. Calculated with an average XCEL Energy rate increase of 5% annually.

2. Calculated with a PPA amount increase of 3% annually.

YEAR XCEL Cost XCEL Cost PPA Elec. Cash

w/o Solar With Solar Amount Savings Balance

1 $67,951 $18,278 $44,690 $4,983 $4,983

2 $71,349 $19,192 $46,031 $6,126 $11,110

3 $74,916 $20,151 $47,412 $7,353 $18,463

4 $78,662 $21,159 $48,834 $8,669 $27,132

5 $82,595 $22,217 $50,299 $10,079 $37,211

6 $86,725 $23,328 $51,808 $11,589 $48,800

7 $91,061 $24,494 $53,362 $13,205 $62,005

8 $95,614 $25,719 $54,963 $14,932 $76,937

9 $100,395 $27,005 $56,612 $16,778 $93,715

10 $105,415 $28,355 $58,311 $18,749 $112,464

11 $110,685 $29,772 $60,060 $20,853 $133,317

12 $116,220 $31,261 $61,862 $23,097 $156,414

13 $122,031 $32,824 $63,718 $25,489 $181,903

14 $128,132 $34,465 $65,629 $28,038 $209,941

15 $134,539 $36,189 $67,598 $30,752 $240,693

16 $141,266 $37,998 $69,626 $33,642 $274,335

17 $148,329 $39,898 $71,715 $36,716 $311,051

18 $155,745 $41,893 $73,866 $39,986 $351,037

19 $163,533 $43,987 $76,082 $43,463 $394,500

20 $171,709 $46,187 $78,365 $47,158 $441,658
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Site 10 – Public Works O&M 
 

LICENSE AGREEMENT 

 

 

THIS LICENSE AGREEMENT (this "License") is made and entered into this ___ day of 

December, 2012 ("Commencement Date"), by and between THE CITY OF RIFLE , a political  

subdivision of the State of Colorado ("Owner"), and SHDP – RF I, LLC, a Delaware  limited 

liability company ("Licensee"). 

W I T N E S S E T H: 

 

WHEREAS, Owner has constructed, developed and equipped various buildings within 

Garfield County, Colorado located at the following address (the "Site"): 1221 E. Centennial 

Parkway, Rifle, CO 81650 and the legal description of the Site is as set forth on Exhibit B 

attached hereto; 

WHEREAS, upon due consideration Owner has determined that it is desirable and 

appropriate that electricity grid-connected photovoltaic, solar power plants be developed, 

constructed, equipped and operated at the Site and on certain other buildings or properties 

located in Garfield County, Colorado owned by Owner (collectively, the "Other Properties"), 

and that such use is compatible and appropriate within the uses allowed for the Site and the 

Other Properties, in order to provide for sustainable energy on the Site and the Other Properties;  

WHEREAS, Licensee desires to install electricity grid-connected photovoltaic, solar 

power plants on roofs of one or more buildings and/or at other locations at the Site;  

WHEREAS, contemporaneously with the execution of this License, Licensee and Owner 

intend to execute similar license agreements for the Other Properties and a Solar Power Purchase 

Agreement of even date herewith (the "Power Purchase Agreement"), which provides for the 

purchase by Owner and the sale by Licensee of the entire energy output of such solar power 

plants at the Site and the Other Properties; and 

WHEREAS, Owner and Licensee desire for Licensee to be permitted access to the Site to 

construct, equip, and operate a solar power plant at the Site, but under and subject to the 

continuing supervision and control of Owner, all on the terms and conditions set forth herein. 

NOW, THEREFORE, Owner, for the Term herein specified, and for and in consideration 

of the payments herein stated, and of the terms and conditions herein stated on the part of the 

Licensee to be kept, observed and performed, has demised and licensed, and does by these 

presents demise and license to Licensee, and the Licensee has agreed to take and does hereby 

take from Owner, the Accessed Premises, as hereinafter improved, all upon and subject to the 

following express terms, provisions, and conditions: 

1. Definitions 

Unless otherwise defined in this License, all capitalized terms shall have the meanings 

ascribed to those terms in the Power Purchase Agreement. 

msturgeon
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"Accessed Premises" shall mean the Accessed Premises as generally depicted as the 

cross-hatched area on the Premises described and depicted in Exhibit A.  "Accessed Premises" 

shall include the plural where applicable.  The Owner and Licensee acknowledge and agree that 

the dimensions of the Accessed Premises as set forth Exhibit A are approximate and that the 

precise dimensions and footage shall be determined by the Authorized Representative and 

Licensee, acting in good faith, and revisions to Exhibit A will be made, if necessary, depicting 

the dimensions and footage of the Accessed Premises as actually constructed, each of these 

actions to be taken without the requirements of a formal amendment to this License. 

"Authorized Representative" shall mean the duly authorized representative of Owner.  

"Claims" shall have the meaning given in Section 10(e)(4). 

"Collateral" shall have the meaning given in Section 10(e)(4). 

"Commencement Date" shall have the meaning given in the recitals of this License. 

"Construction Conditions" shall have the meaning given in Section 3(b). 

"Environmental Requirements" shall have the meaning given in Section 6(e). 

"First Offer Period" shall have the meaning given in Section 10(f). 

"Future Facility" shall have the meaning given in Section 10(f). 

"Future Facility Notice" shall have the meaning given in Section 10(f). 

"Lender" shall have the meaning given in Section 10(e)(3). 

"License" has the meaning given to it in the first paragraph of this instrument. 

"Party" and "Parties" means Licensee and/or Owner. 

"Power Purchase Agreement" shall have the meaning given in the recitals of this License. 

"Power Vendor" shall have the meaning given in Section 10(e)(2). 

"Premises" means the buildings and other locations depicted in Exhibit A. 

"Site" shall have the meaning given in the recitals to this Agreement. 

"Technical Guidelines" shall mean the criteria established by Owner in its reasonable 

discretion and as hereafter amended, that may apply to the design, construction and installation 

of, and signage and related matters to, the Generating Facilities. 

"Term" shall have the meaning given in Section 3(a). 

"Vendor Agreement"  shall have the meaning given in Section 10(e)(2). 
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"Vendor Obligations"  shall have the meaning given in Section 10(e)(2). 

2. Licensee’s Rights 

(a) Rights Granted.  Owner grants to Licensee the right to improve the Accessed 

Premises consistent with and subject to all of the terms and provisions of this License.   

(b) Use of Accessed Premises.  Licensee may use the Accessed Premises only to 

construct, operate, maintain, use and remove its Generating Facilities on the Accessed Premises 

consistent with and subject to all of the terms and provisions of this License and the Power 

Purchase Agreement, and provide related services and for no other purposes, unless otherwise 

authorized in writing by the Authorized Representative. 

(c) No Interference.  Notwithstanding the Generating Facilities' presence on the 

Accessed Premises as the personal property of the Licensee, Owner represents to Licensee that 

Owner has ownership and legal property interest to the Premises and that there are no 

circumstances known to Owner and no commitments to third parties, including, without 

limitation, any cell tower arrangements, that may damage, impair, or otherwise adversely affect 

or interfere with the Generating Facilities or their function by blocking the Generating Facilities' 

insolation and access to sunlight; furthermore, to the extent it is reasonably able, Owner shall not 

cause or permit any such interference with the Generating Facilities' insolation and access to 

sunlight.   

(d) Means of Access.  Licensee, its agents, invitees, guests, employees and suppliers 

have a non-exclusive right of ingress to and egress from the Premises and access to the Accessed 

Premises at all times during the Term.  Owner has delivered to Licensee the Owner's access 

procedures.  Owner reserves the right to adopt reasonable changes to those access procedures to 

maintain the security of the Premises.  Owner covenants and agrees to provide a copy of the 

amended access procedures to Licensee promptly following their adoption.  Owner, in 

coordination with Licensee, may at any time close, relocate, reconstruct or modify such means of 

access, provided that a reasonably convenient and adequate means of ingress and egress is 

available for the same purposes.   

(e) Right of Inspection.  Owner retains the full right of entry in and to the Accessed 

Premises without notice for any purpose necessary, incidental to or in connection with its 

obligations hereunder, or for the purpose of making any inspection or performing any testing it 

deems necessary; provided, however, that Owner shall exercise a reasonable standard of care in 

entering or inspecting at the Accessed Premises. 

(f) Acknowledgement of Consideration.  Owner enters into this License for and in 

consideration of the payment of compensation by Licensee as herein provided, the construction 

of all improvements by Licensee as herein provided, and the observance by Licensee of the 

covenants and agreements herein. 

3. Term and Termination 

(a) Term.  The term ("Term") of this License shall commence on the Commencement 

Date and expire on the Expiration Date unless earlier terminated in accordance with this License. 
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(b) Construction Conditions.  Licensee shall be solely responsible for all costs and 

the performance of all tasks required for installation of the Generating Facilities.  Satisfaction of 

the following requirements shall be conditions precedent to Licensee's obligations to install and 

operate Generating Facilities and otherwise perform its obligations under this License 

(collectively, the "Construction Conditions").  Licensee shall: 

(1) obtain equity and debt financing, on terms acceptable to Licensee in its 

sole discretion, necessary to perform its obligations under this Agreement; 

(2) obtain solar renewable energy credits for operation of the Generating 

Facilities; 

(3) obtain all permits, contracts and agreements required for installation of the 

Generating Facilities; 

(4) obtain all necessary authority from all regulatory entities for the operation 

of Generating Facilities and sale and delivery of energy output to Owner; 

(5) receive fully executed copies of the Interconnection Agreement required 

for the Generating Facilities;  

(6) enter into the Power Purchase Agreement; and 

(7) enter into contract(s) for installation of the Generating Facilities, subject to 

the terms of this License and any proposed financing.  

(c) Construction Timetable.  Licensee shall (i) use commercially reasonable efforts to 

cause installation of the Generating Facilities to be completed and to cause all Generating 

Facilities to begin Commercial Operation on or before March 15, 2014; or (ii) on such date, 

notify Owner of the actual or estimated Full Commercial Operation Date.  The Parties may 

mutually agree to amend this License to revise the scheduled date for the anticipated Full 

Commercial Operation Date and the Term. 

(d) Termination of License by Owner.   

(1) Except as provided in subsections (2), (3) and (4) of this Section 3(d), 

Owner has no right to terminate this License and shall not terminate this License prior to the end 

of the Term.   

(2) If the Construction Conditions are not satisfied or waived by Licensee on 

or before March 30, 2014, Owner shall have the option, upon written notice to Licensee, to 

terminate this License.   

(3) Owner may terminate this License, following the satisfaction or waiver of 

the Construction Conditions, only (i) by written agreement with Licensee, (ii) upon termination 

of the Power Purchase Agreement (A) by Licensee in accordance with Sections 3(h) or 16(b)(1) 

of the Power Purchase Agreement, (B) by Owner in accordance with Section 16(b)(1) of the 

Power Purchase Agreement, or (C) automatically in accordance with Section 3(i) of the Power 



 

1847891 v2      5 

 

Purchase Agreement, or (iii) if Licensee is in material breach of this License, Owner has given 

written notice to Licensee of such material breach, and Licensee has failed to cure such material 

breach during the ninety (90) days following its receipt of such notice from Owner.   

 (4) Notwithstanding anything in this License, Owner shall have no right to 

terminate this License during the Initial Appropriation Period, its rights and remedies being 

limited to the rights and remedies hereunder other than termination of the License. 

 (5) Notwithstanding anything in this License, Owner shall have no right to 

terminate this License upon a Non-Appropriation Event under the Power Purchase Agreement 

absent election by the Power Provider to terminate the Power Purchase Agreement pursuant to 

Section 3(g)(7) of the Power Purchase Agreement. 

(e) Termination of License by Licensee. 

(1) Licensee shall have the right to terminate this License without further 

obligation or liability in accordance with Section 9(a). 

(2) If the Construction Conditions are not satisfied on or before March 30, 

2014, Licensee shall have the option, upon written notice, to terminate this License, without 

further liability except for removal of all of its equipment at the Generating Facilities and 

restoration of the Site.   

(3) Licensee may terminate this License, following the satisfaction or waiver 

of the Construction Conditions, (i) by written agreement with Owner, (ii) upon termination of the 

Power Purchase Agreement (A) by Licensee in accordance with Sections 3(h) or 16(b)(1) of the 

Power Purchase Agreement, (B) by Owner in accordance with Section 16(b)(1) of the Power 

Purchase Agreement, or (C) automatically in accordance with Section 3(i) of the Power Purchase 

Agreement, or (iii) if Owner is in material breach of this License, Licensee has given written 

notice to Owner of such material breach, and Owner has failed to cure such material breach 

during the ninety (90) days following its receipt of such notice from Licensee.   

(f) Surrender of Accessed Premises.  Upon the Expiration Date or earlier authorized 

termination of this License, Licensee covenants and agrees to surrender possession of the 

Accessed Premises.  Promptly following the Expiration Date or such earlier authorized 

termination of this License, Licensee shall remove the Generating Facilities and restore the 

Accessed Premises to the conditions existing prior to the installation of such improvements or 

applicable portions thereof, ordinary wear and tear excepted unless Owner has elected to 

purchase the Generating Facilities and the associated solar renewable energy credits in 

accordance with Section 3(i) of the Power Purchase Agreement.  Such removal and restoration 

shall be done at Licensee's expense.  If Licensee fails to remove any of Generating Facilities 

within one hundred twenty (120) days after the Expiration Date or such earlier authorized 

termination of this License or within such additional time as is granted by the Authorized 

Representative, Owner may, at its option, keep and retain any such Generating Facilities or 

dispose of the same and retain any proceeds therefrom, and Owner shall be entitled to recover 

from Licensee any costs for removing the same and restoring the Accessed Premises, subject to 

ordinary wear and tear, in excess of the actual proceeds, if any, received by Owner from 
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disposition thereof.  Notwithstanding the foregoing, if termination of this License is due to  any 

default by Owner hereunder or under the Power Purchase Agreement, removal of the Generating 

Facilities and restoration of the Accessed Premises shall be at the sole cost and expense of 

Owner.  

(g) Holding Over.  Nothing herein shall be construed to give Licensee the right to 

hold over, and Owner may exercise any remedy at law or in equity to recover possession of the 

Accessed Premises following one hundred twenty (120) days after the Expiration Date of the 

Term or any extension thereof, as well as any damages incurred by Owner. 

4. Compensation 

Contemporaneously with the execution and delivery of this License, Licensee has paid to 

Owner as compensation for the rights and privileges granted by Owner a one-time payment of 

twenty dollars ($20.00) for the entire Term.   

5. Construction of Generating Facilities 

(a) Facilities to be Constructed. 

(1) Licensee, at its cost shall prepare plans and specifications for the 

Generating Facilities to be constructed hereunder.  The plans and specifications shall be subject 

to approval by Owner in accordance with its applicable rules, regulations and specifications, 

which approval shall not be unreasonably withheld.  Licensee shall not commence installation of 

the Generating Facilities until Owner has approved the final design of the Generating Facilities 

and any changes in the concept or design of the Generating Facilities.  

(2) In addition to access to the Accessed Premises, during the construction of 

the Generating Facilities and through the Full Commercial Operations Date, Owner grants 

Licensee access to and passage through the Premises and, only to the extent necessary for access 

to the Accessed Premises, the surrounding or nearby premises owned or controlled by Owner, 

subject to the provisions of Section 2(d). 

(b) Title to Improvements; Title to the Generating Facilities.  Owner agrees that 

notwithstanding the Generating Facilities' presence on the Accessed Premises, Licensee shall 

retain title to and be the legal and beneficial owner of the Generating Facilities at all times.  The 

Generating Facilities are personal property and shall not attach to or be deemed a part of, or 

fixture to, the Accessed Premises.  The Generating Facilities shall at all times retain the legal 

status of personal property as defined under Article 9 of the Uniform Commercial Code.  Owner 

shall sign any documents reasonably requested by Licensee which show the ownership in the 

Licensee.  Owner consents to Licensee recording this License in the land registry or title records 

of the county where the Accessed Premises are located or other applicable government office.  

Licensee shall be entitled to, and is hereby authorized to, file one or more precautionary 

financing statements or fixture filings in such jurisdictions as it deems appropriate with respect to 

the Generating Facilities in order to protect Licensee's rights in the Generating Facilities.  Owner 

expressly denies any ownership, interest, operation, responsibility, or liability for the installation, 
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operation or maintenance of the Generating Facilities at any time during the Term, unless and 

until Owner has exercised its Purchase Option pursuant to the Power Purchase Agreement. 

(c) Design, Development and Construction of Improvement/Restriction on Changes. 

(1) Site development shall conform to all applicable local, state and federal 

requirements.  This includes, but is not limited to, state and federal environmental protection 

agency water and air quality requirements.   

(2) Licensee shall cooperate with Owner and Licensee's planners, designers, 

architects, and engineers in the construction and installation of the Generating Facilities on the 

Premises and comply with the approved plans and specifications of the applicable Building 

Code, and to the extent applicable, the Technical Guidelines.  Licensee shall have sole 

responsibility to coordinate with Premises staff and applicable State and local governmental 

authorities to obtain necessary site development and building permits. 

(3) Licensee shall be responsible for the costs of all utilities needed during 

construction. 

(4) All construction work, materials, and installations involved in or 

incidental to the construction on the Premises shall be subject at all times to inspection and 

approval by Owner.  Owner shall at all times have the right of access to the Premises to monitor 

and inspect the construction of the Generating Facilities to assure that the Generating Facilities 

are constructed and installed in compliance with the approved plans and specifications. 

(5) Owner shall have the right to halt construction or deny access to the 

Premises at any time if such construction is at material variance from the approved plans and 

specifications until such material variance is corrected, or if such construction poses an 

immediate safety hazard at the Premises, until such safety hazard is eliminated.  Each of 

Licensee and Owner shall cooperate and use commercially reasonable efforts to alleviate and 

resolve any such material variance or impediment to the safe operation of the Premises so as to 

permit continuation of construction as expeditiously as possible; provided, however, that 

Licensee acknowledges that it has the obligation to correct or resolve any such material 

variances. 

(6) Thereafter, Licensee agrees not to materially alter, add to, remove, or 

demolish any of the improvements on the Accessed Premises without the prior written approval 

of the Authorized Representative.  All such alterations or changes shall be made in accordance 

with the applicable Technical Guidelines. 

(d) As Built Drawings.  Not later than 90 days after completion of all work for the 

Generating Facilities, Licensee shall provide Owner complete sets of as-built drawings. .  

Licensee agrees that, upon the request of Owner, Licensee will inspect the Accessed Premises 

jointly with Owner to verify the as-built drawings.  All material improvements made by Licensee 

shall be subject to inspection and approval by Owner and, if disapproved, shall be removed and 

replaced immediately at Licensee’s sole cost and expense. 
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(e) Limitation on Liability.  Licensee agrees that no liability shall attach to Owner for 

any damages or losses incurred or claimed by Licensee or any other person or party on account 

of the construction or installation of the Generating Facilities or other improvements to or upon 

the Accessed Premises made by Licensee.  Licensee agrees that no liability shall attach to Owner 

for any interference or delay caused by construction in adjacent areas or the Premises operations, 

including, without limitation, damages or losses in the nature of delay damages, lost labor 

productivity, and impact damages.  Owner agrees that no liability shall attach to Licensee as a 

result of any Owner-caused interference or delay. 

6. Operation and Use of Accessed Premises 

(a) Operations.  Licensee agrees to operate the Generating Facilities in the following 

manner: 

(1) Licensee shall operate the Generating Facilities in accordance with 

prudent industry standards. 

(2) Licensee shall provide a written list of all Licensee personnel that will be 

at the Accessed Premises to construct, install, or perform any operation or maintenance on the 

Generating Facilities, and such Licensee personnel shall be clearly identified as such. 

(3) Licensee shall comply with all Applicable Laws, including without 

limitation those governing operation of energy utilities.  Licensee shall allow duly authorized 

representatives of governmental entities access to the Accessed Premises for inspection purposes.  

Licensee agrees to obtain at its own expense, and maintain at all times, all licenses and 

certificates necessary for the operation of the Generating Facilities. 

(4) Licensee shall develop and provide to Owner for approval detailed written 

operating and safety procedures, which Owner shall review within 21 days after receipt.  Owner's 

approval of such operating and safety procedures shall not be unreasonably withheld. 

(5) In case of emergency, Owner shall contact Licensee's Project Manager. 

(6) The Authorized Representative shall have the right to make reasonable 

objections to the appearance and condition of the Accessed Premises.  Licensee shall promptly 

discontinue or remedy any objectionable practice or condition within five (5) days after receipt 

of written notice from the Authorized Representative. 

(b) Hours of Operations.  Licensee agrees to keep the Generating Facilities accessible 

to the Authorized Representative year round during daylight hours, extenuating circumstances 

such as weather excepted. 

(c) Care of Area.  Licensee agrees that it will keep the Generating Facilities in the 

Accessed Premises in a neat, clean, safe, sanitary and orderly condition at all times. 

(d) Compliance with All Laws and Regulations.  Licensee agrees not to use the 

Accessed Premises for any purpose prohibited by any Applicable Laws or not authorized 

hereunder, and it further agrees that it will use the Accessed Premises in accordance with all 
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Applicable Laws while operating its Generating Facilities on the Premises.  Licensee further 

agrees to submit any report or reports or information which Owner may be required by 

Applicable Laws to obtain from Licensee or which Owner may request relating to Licensee's 

operations.   

(e) Compliance with Environmental Requirements. 

(1) Licensee, in conducting any activity on the Accessed Premises, shall 

comply with all applicable local, state or federal environmental rules, regulations, statutes, laws 

or orders (collectively "Environmental Requirements"), including, but not limited to, 

Environmental Requirements regarding the storage, use and disposal of Hazardous Materials or 

Special Wastes and regarding releases or threatened releases of Hazardous Materials or Special 

Wastes to the environment.  For purposes of this License the terms "Hazardous Materials" shall 

refer to those materials, including without limitation asbestos and asbestos-containing materials, 

polychlorinated biphenyls (PCBs), oil or any other petroleum products, natural gas, source 

material, pesticides, and any hazardous waste, toxic substance or related material, including any 

substance defined or treated as a "hazardous substance," "hazardous waste" or "toxic substance" 

(or comparable term) in the Comprehensive Environmental Response, Compensation and 

Liability Act (42 U.S.C. Sec. 9601 et seq. (1990)), the Toxic Substances Control Act (15 U.S.C. 

Sec. 2601 et seq., (1990)), and any rules or regulations promulgated pursuant to such statutes or 

any other applicable federal or state statute.  "Special Waste" shall be the term as defined by the 

Environmental Protection Agency or Congress and currently includes cement kiln dust, mining 

waste, oil and gas drilling muds and oil production brines, phosphate rock mining, beneficiation, 

and processing waste, uranium waste and utility waste (i.e., fossil fuel combustion waste). 

(2) Licensee shall acquire all necessary federal, state and local environmental 

permits and comply with all applicable federal and state environmental permit requirements. 

(3) Licensee agrees to ensure that its Generating Facilities located in the 

Accessed Premises are designed, constructed, operated and maintained in a manner that 

minimizes environmental impact through appropriate preventive measures and complies with all 

applicable Environmental Requirements.  Licensee agrees to evaluate methods to reduce the 

generation and disposal of waste materials or wastewater from maintenance or operational 

activities as applicable. 

(4) In the case of a release, spill or leak as a result of Licensee's construction, 

operation or maintenance activities, Licensee shall immediately control and remediate the 

contaminated media to applicable federal, state and local standards.  Licensee shall reimburse 

Owner for any penalties and all cost and expense, including without limitation attorney's fees, 

incurred by Owner as a result of the release or disposal by Licensee of any pollutant or 

hazardous material on the Premises. 

(f) Waste or Impairment of Value.  Licensee agrees that nothing shall be done or kept 

in the Accessed Premises which could reasonably be expected to impair the value of Owner's 

property or which would constitute waste. 
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(g) Hazardous Use.  Licensee agrees that nothing shall be done or kept in the 

Accessed Premises and no improvements, changes, alterations, additions, maintenance or repairs 

shall be made to the Accessed Premises which could reasonably be expected to be unsafe or 

hazardous to any person or property; provided, that nothing herein shall preclude Licensee from 

bringing, keeping or using on or about the Accessed Premises such materials, supplies, 

equipment and machinery as are appropriate or customary in carrying on its business, or from 

carrying on the normal operations contemplated herein.   

(h) Structural, Electrical or Generating Facilities Overloading.  Licensee shall 

operate the Generating Facilities and appurtenant utilities in a manner that will not create a 

hazard by overloading the capacity of any structural, roof load, snow load, wind tolerances, 

electrical or other system facility.   

(i) Accessibility.  Licensee shall not do or permit to be done anything which could 

reasonably be expected to interfere with or hinder police, firefighting, or other emergency 

personnel in the discharge of their duties. 

7. Utilities and Services 

(a) Maintenance.  Licensee shall, at its sole expense, maintain the Generating 

Facilities located in the Accessed Premises in accordance with prudent industry standards, 

including redecoration, painting and repair and replacement of worn furnishings as the 

Authorized Representative may reasonably require.  The cost of maintenance, care and any 

necessary replacement of the Generating Facilities shall be borne by Licensee.  Licensee agrees, 

at its expense and without cost or expense to Owner, during the Term hereof that: 

(1) Licensee shall keep the Generating Facilities in good order and condition 

and will make all necessary and appropriate repairs and replacements in accordance with 

industry standards and in a good and workmanlike fashion without diminishing the original 

quality of such improvements. 

(2) Licensee shall not permit any of its rubbish, debris, waste materials or 

anything unsightly or detrimental to health, or likely to create a fire hazard, or conducive to 

deterioration, to remain on any part of the Premises or to be disposed of improperly. 

(3) Licensee shall provide and maintain obstruction lights and all similar 

equipment or devices now or at any time required by any Applicable Laws with regards to the 

Generating Facilities. 

(4) Licensee shall be responsible for the removal of snow and ice on the 

Generating Facilities located in Accessed Premises to the extent Licensee or Owner needs to 

access the Generating Facilities. 

(5) Authorized Representative shall have the right to make reasonable 

objections regarding the maintenance and appearance of the Generating Facilities.  Licensee 

agrees to promptly discontinue or remedy any reasonably objectionable condition within five (5) 

days after written notice by Authorized Representative. 
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(b) Interruption of Services.  The parties agree that neither party shall be liable for 

such party's failure to supply any utility services.  Owner reserves the right to temporarily 

discontinue utility services at such time as may be necessary by reason of accident, unavailability 

of employees, repairs, alterations or improvements or whenever by reason of strikes, lockouts, 

riots, acts of God or any other happenings beyond the control of Owner, Owner is unable to 

furnish such utility services.  Owner shall not be liable for damages to persons or property for 

any such discontinuance, nor shall such discontinuance in any way be construed as cause for 

abatement of compensation or operate to release Licensee from any of its obligations hereunder, 

except as otherwise provided in Section 9. 

8. Insurance  

(a) Insurance.  Licensee acknowledges its obligation to secure and maintain certain 

insurance coverage in accordance with the Power Purchase Agreement.  Acceptance of any 

submitted insurance coverage requirements or proof is subject to the approval by the other party.  

(b) No Personal Liability.  No director, officer or employee of either party hereto 

shall be held personally liable under this License or because of its execution or attempted 

execution. 

(c) Taxes, Licenses, Liens and Fees.  Licensee agrees to promptly pay all taxes, 

excises, license fees and permit fees of whatever nature applicable to its operations hereunder 

and to take out and keep current all municipal, state or federal licenses required for the conduct 

of its business at and upon the Accessed Premises and further agrees not to permit any of said 

taxes, excises, license fees or permit fees to become delinquent.  Licensee also agrees not to 

permit any mechanic's or materialman's or any other lien to become attached or be foreclosed 

upon the Accessed Premises or improvements thereto (except with regards to the Collateral, as 

outlined herein), or any part or parcel thereof, by reason of any work or labor performed or 

materials furnished by any mechanic or materialman.  Licensee agrees to furnish to the 

Authorized Representative, upon request, duplicate receipts or other satisfactory evidence 

showing the prompt payment by it of Social Security, unemployment insurance and worker's 

compensation insurance, and all required licenses and all taxes.  Licensee further agrees to 

promptly pay when due all bills, debts and obligations incurred by it in connection with its 

operations hereunder and not to permit the same to become delinquent and to suffer no lien, 

mortgage, judgment or execution to be filed against the Accessed Premises or improvements 

thereon (except with regards to the Collateral, as outlined herein) which will in any way impair 

the rights of Owner under this License. However, in the event that any taxes are assessed against 

the generation, sale, delivery or consumption of energy output, Owner shall pay for all such 

amounts due as the law may require. 

9. Damage, Destruction or Loss 

(a) Damage to or Destruction of Accessed Premises.  If the Accessed Premises, or 

any portion thereof, is destroyed or damaged by fire or otherwise to an extent which renders it 

unusable, Owner may rebuild or repair any portions of the building structure destroyed or 

damaged, and, if the cause was beyond the control of Licensee, the obligation of Licensee to pay 

the compensation hereunder shall abate as to such damaged or destroyed portions during the time 
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they are unusable.  If Owner elects not to proceed with the rebuilding or repair of the building 

structure, it shall give notice of its intent within ninety (90) days after the destruction or damage.  

Licensee may then, at its option, cancel and terminate this License. 

(b) Cooperation in the Event of Loss.  If Owner elects to rebuild, Licensee may 

replace the Generating Facilities at its sole cost and expense in accordance with the provisions of 

this License.  Owner and Licensee shall cooperate with each other in the collection of any 

insurance proceeds which may be payable in the event of any loss or damage. 

(c) Loss or Damage to Property.  Owner shall not be liable for any loss of property 

by theft or burglary from the Accessed Premises or for any damage to person or property on the 

Accessed Premises resulting from operating elevators or electric lighting, or water, rain or snow, 

which may come into or issue or flow from any part of the Premises, or from the pipes, 

plumbing, wiring, gas or sprinklers thereof, and Licensee shall make no claim for any such loss 

or damage at any time, except for any abatement of compensation or right to insurance proceeds 

Licensee is entitled to receive.  

10. Miscellaneous Provisions 

(a) Owner's Representations and Warranties of Title.  Owner represents and warrants 

to Licensee as follows:  (i) Owner is seized of fee simple title to the Site and has the right and 

authority to grant the rights to Licensee hereunder; (ii) the Site is and shall be free and clear of 

all liens, claims, encumbrances and rights of third parties of any kind whatsoever except for such 

liens, claims, encumbrances and rights that have been specifically subordinated to the rights 

granted Licensee hereunder pursuant to a fully executed subordination agreement in such 

recordable form as is required by Licensee; (iii) subject to the terms and conditions of this 

License, Licensee shall have quiet possession, use and enjoyment of the Site; (iv) there are no 

aspects of title that might interfere with or be adverse to Licensee's interests in and intended use 

of the Site; and (v) Owner shall execute such further assurances thereof as may be required by 

Licensee. 

(b) Advertising and Public Displays.  Licensee shall not install or have installed or 

allow to be installed upon or within the Accessed Premises, without the prior written approval of 

the Authorized Representative, any sign, either lighted or unlighted, poster or other display of 

advertising media, including material supplied by manufacturers of merchandise offered for sale, 

as well as other types of display otherwise permitted by the applicable zoning standards.  

Permission shall not be granted for any advertising which fails to comply with applicable zoning 

standards or any advertising material, fixture or equipment which extends beyond the Accessed 

Premises.  On all permitted signage at the Premises that refers to the Generating Facilities by 

name, such name shall contain a statement to the effect attributing ownership and operation of 

the Generating Facilities to Licensee. 

(c) License Binding Upon Successors.  This License, subject to the provisions of 

Section 10(e), shall be binding upon and extend to the heirs, personal representatives, successors 

and assigns of the respective parties hereto. 
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(d) Governing Law.  This License shall be governed by and construed in accordance 

with the internal laws of the state in which the Site is located. 

(e) Governmental Immunity.  No term or condition of this License shall be construed 

or interpreted as a waiver, express or implied, of any of the immunities, rights, benefits, 

protections or other provisions of the Colorado Governmental Immunity Act, C.R.S. §§ 24-10-

101, et seq. 

(f) Assignment. 

(1) Neither Party shall have the right to assign any of its rights, duties or 

obligations under this License without the prior written consent of the other Party, which consent 

shall not be unreasonably withheld, conditioned or delayed.  Notwithstanding the foregoing, 

without the prior consent of Owner, Licensee may (i) make an assignment to an affiliate of 

Licensee (provided that such assignment shall not release Licensee from its obligations 

hereunder without the consent of the Owner), (ii) make an assignment through merger, 

consolidation or sale of all or substantially all of Licensee's equity interests, capital stock or 

assets, (iii) or make an assignment of this License or the accounts, revenues or proceeds set forth 

in this License in connection with any financing or other financial arrangements provided by or 

in connection with a lender or (iv) make a contribution of the Generating Facilities to a 

partnership, limited liability company or corporation in which Licensee remains the managing 

partner or member or to a special purpose entity to be formed for the purpose of becoming the 

"Power Provider" under the Power Purchase Agreement and the owner of the Generating 

Facilities.  Owner's consent to any other assignment shall not be unreasonably withheld if 

Licensee has been provided with reasonable proof that the proposed assignee: (x) has 

comparable experience in operating and maintaining photovoltaic solar systems comparable to 

the Generating Facilities and providing services comparable to Licensee under the Power 

Purchase Agreement; and (y) has the financial capability to maintain the Generating Facilities 

and provide the "Energy Output" as described under the Power Purchase Agreement in the 

manner required by such agreement.  A direct assignee from Licensee of this License shall 

assume in writing, in form and content reasonably satisfactory to Owner, the due performance of 

all Licensee's obligations under this License, including any accrued obligations at the time of the 

assignment.   

(2) Owner acknowledges that: (i) although Licensee remains primarily 

responsible for services under this License, Licensee may provide such services through 

subcontractors and that Licensee reserves the right to substitute such subcontractors with others, 

in its own discretion, to maintain or enhance service performance hereunder; (ii) Licensee 

intends to enter into a design, installation, maintenance and operations agreement ("Vendor 

Agreement") with EPC Provider ("Power Vendor") for the Generating Facilities; and (iii) Power 

Vendor shall be primarily responsible for compliance with the technical aspects of this License, 

including the Generating Facilities' performance levels, and shall provide certain warranties, 

guarantees and obligations ("Vendor Obligations").   

(3) With respect to an assignment pursuant to item (iii) of Section 10(e)(1), 

Owner acknowledges and agrees that, upon receipt of written direction by a financing transaction 

assignee of Licensee ("Lender"), and notwithstanding any instructions to the contrary from 
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Licensee, Owner will recognize Lender, or any third party to whom Lender has reassigned the 

rights of Licensee under this License, as the proper and lawful licensee of the Premises and as 

the proper and lawful successor to Licensee with respect to access to the Premises across or 

through the Accessed Premises and fully entitled to receive the rights and benefits of Licensee 

hereunder so long as Licensee (or its assignee) performs the obligations of Licensee hereunder.   

(4) Owner agrees to notify Lender in writing, at the address to be designated 

by Lender upon not less than five (5) Business Days written notice to Owner prior to any notice 

by Owner hereunder, of any act or event of default of Licensee under the License of which 

Owner has knowledge that would entitle Owner to cancel, terminate, annul, or modify this 

License or dispossess or evict Licensee from the Premises or otherwise proceed with 

enforcement remedies against Licensee, and Lender shall have the same amount of time as 

Licensee, but at least ten (10) days with respect to any monetary default and at least thirty (30) 

days with respect to any non-monetary default, to cure any default by Licensee under this 

License; provided, however, that if such Licensee default cannot reasonably be cured by Lender 

within such period and Lender commences and continuously pursues cure of such default within 

such period, such period for cure will be extended for a reasonable period of time under the 

circumstances, such period not to exceed an additional ninety (90) days; provided, however, that 

in no event shall Lender be obligated to cure any such default.   

(5) Notwithstanding that the Generating Facilities are on the Premises, and 

subject to the terms and conditions hereof, Owner hereby waives and discharges any lien it may 

have in and to the property used by Licensee in the conduct of its business and which is or may 

from time to time hereafter be located at the Premises (including, without limitation, the 

Generating Facilities), and to which Licensee has granted or will grant a security interest to 

Lender (all such property and the records relating thereto shall be hereafter called the 

"Collateral") to the lien of Lender; Owner further waives the right, if any, to exercise any lien it 

may have on any property of Licensee including the Collateral, provided, however, that Owner 

shall have any right or remedy against Licensee to which Owner may be entitled under the terms 

of this License or as may be provided by applicable law.  Owner recognizes and acknowledges 

that any claim or claims ("Claims") that Lender has or may have against such Collateral by virtue 

of any lien or security interest, is superior and Owner hereby waives and discharges to any lien, 

security interest, or claim of any nature which Owner now has or may hereafter have to such 

Collateral by statute, agreement or otherwise.  Owner further agrees to notify any purchaser of 

the Premises, and any subsequent mortgagee or other Encumbrance holder, of the existence of 

the foregoing waiver of Owner's lien, which shall be binding upon the executors, administrators, 

successors and transferees of Owner, and shall inure to the benefit of the successors and assigns 

of Lender and/or Licensee. 

(6) Owner consents to Licensee granting a security interest in the Collateral to 

Lender and waives all right of levy for rent and all claims and demands of every kind against the 

Collateral, such waiver to continue so long as any sum remains owing from Licensee.   

(7) Owner hereby irrevocably agrees and consents to refrain from taking any 

action to bar, restrain or otherwise prevent Licensee and/or Lender from the Premises, including 

without limitation, the Accessed Premises, for the purpose of inspecting, maintaining and 

repairing the Collateral. 
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(g) Right of First Offer.  In the event Owner, during the Term, proposes or determines 

to consider the development or installation of any additional photovoltaic solar power plants at 

the Site, either by Owner or by any third party (a "Future Facility"), Owner covenants and agrees 

that it shall notify Licensee of Owner's interest in or consideration of the contemplated Future 

Facility, which notice (the "Future Facility Notice") shall include a general description of the 

capacity and location of the Future Facility, as contemplated by Owner.  Owner further 

covenants and agrees that it shall deliver such Future Facility Notice to Licensee prior to 

notifying or discussing with other prospective vendors, suppliers or developers, or publicizing in 

any manner, the contemplated Future Facility.  Owner further covenants and agrees that for a 

period of ninety (90) days after Licensee's receipt of the Future Facility Notice ("First Offer 

Period"), (i) Licensee shall have the exclusive right to make one or more proposals to Owner 

with respect to the development or installation of the Future Facility, (ii) Owner shall not notify 

or discuss with other prospective vendors, suppliers or developers the Future Facility, and (iii) 

Owner shall not encourage, solicit or consider proposals from any other persons with respect to 

the Future Facility. 

(h) Force Majeure.  Neither Party shall be liable to the other for any Force Majeure 

event. 

(i) Inconveniences During Construction.  Licensee recognizes that from time to time 

during the Term, it may be necessary for Owner to commence or complete extensive programs of 

construction, expansion, relocation, maintenance and repair in order that the Premises and its 

facilities may be completed and operated in accordance with any present or future master layout 

plan and that such construction, expansion, relocation, maintenance and repair may 

inconvenience the Licensee in its operation at the Premises.  Except as otherwise provided in the 

Power Purchase Agreement, Licensee agrees that no liability shall attach to Owner, its officers, 

agents, employees, contractors, subcontractors and representatives by way of such 

inconveniences. 

(j) Not Partnership.  It is expressly understood and agreed that neither party shall be 

construed or held to be a partner, associate, agent, representative, or joint venture of the other 

party in the conduct of its business.  Licensee shall at all times have the status of an independent 

contractor without the right or authority to impose tort or contractual liability upon Owner. 

(k) Jury Waiver. 

 EACH PARTY HEREBY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY 

ACTION, PROCEEDING OR COUNTERCLAIM CONCERNING ANY RIGHTS UNDER 

THIS LICENSE, OR UNDER ANY AMENDMENT, WAIVER, CONSENT, INSTRUMENT, 

DOCUMENT OR OTHER AGREEMENT DELIVERED OR WHICH IN THE FUTURE MAY 

BE DELIVERED IN CONNECTION THEREWITH, OR ARISING FROM ANY 

RELATIONSHIP EXISTING IN CONNECTION WITH THIS LICENSE OR THE POWER 

PURCHASE AGREEMENT, AND AGREE THAT ANY SUCH ACTION, PROCEEDINGS 

OR COUNTERCLAIM SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A 

JURY. EACH PARTY CERTIFIES THAT NO OFFICER, REPRESENTATIVE, AGENT OR 

ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 

OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF ANY 
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ACTION, PROCEEDING OR COUNTERCLAIM, SEEK TO ENFORCE THE FOREGOING 

WAIVERS.  EACH PARTY HEREBY ACKNOWLEDGES THAT THIS PROVISION IS A 

MATERIAL INDUCEMENT FOR THE OTHER PARTIES ENTERING INTO THIS 

LICENSE. 

(l) Notices.  All notices, communications, and other deliveries under this License will 

be made in writing signed by or on the delivering Party's behalf and will be delivered personally 

or by facsimile transmission or sent by registered or certified mail (return receipt requested) or 

by a reputable overnight courier (with evidence of delivery and postage and other fees prepaid) 

as follows: 

 Owner:   The City of Rifle 

    202 Railroad Avenue 

    Rifle, CO 81650 

    Attn: _________________ 

    Facsimile: (     ) _________ 
  

 

 Licensee:   SHDP – RF I, LLC 

260 South Los Robles Avenue, Suite 104 

Pasadena, CA 91101 

Attn: Greg Bohan 

Facsimile: (213) 596-1480 

 

with a copy to: SHDP – RF I, LLC 

                                    PO Box 930 

                                    Boulder, Colorado, 80306 

 

with a copy to: Burr & Forman LLP 

420 North 20th Street, Suite 3400 

Birmingham, AL 35203 

Attn: David D. Dowd, III 

Facsimile: (205) 244-5629 

 

or to such other representative or at such other Party's address as such party may furnish to the 

other Parties in writing.  Any such notice, communication, or delivery will be deemed given or 

made (a) on the date of delivery if delivered in person, (b) on the first Business Day after 

delivery to such Party if sent by reputable overnight courier, (c) upon transmission by facsimile 

if receipt is confirmed by telephone by the person to whom the notice was addressed, or (d) on 

the fifth Business Day after mailed by registered or certified mail. 

 

(m) Section Headings.  The section headings herein are for convenience in reference 

only and are not intended to define or limit the scope of any provision of this License. 

(n) Patents and Trademarks.  Licensee represents that it is the owner of or fully 

authorized to use any and all services, processes, machines, articles, marks, names or slogans 

used by it in its operations under this License.  Licensee agrees to save and hold harmless 
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Owner, its officers, employees, agents and representatives from any loss, liability, expense, suit 

or claim for damages in connection with any actual or alleged infringement of any patent, 

trademark or copyright arising from any alleged or actual unfair competition or other similar 

claim arising out of the operations of Licensee under this License. 

(o) Severability.  If any provision in this License is held by a court to be invalid, the 

validity of other provisions herein which are severable shall be unaffected. 

(p) Compliance.  Licensee will comply with all Applicable Laws and other workplace 

requirements and standards applicable to the provision of services/work performed.   

(q) Third Parties.  This License does not, and shall not be deemed or construed to, 

confer upon or grant to any third party or parties (except parties to whom Licensee may assign 

this License in accordance with the terms hereof, including any Lender, and except any successor 

to Owner) any right to claim damages or to bring any suit, action or other proceeding against 

either Owner or Licensee because of any breach hereof or because of any of the terms, 

covenants, agreements and conditions herein. 

(r) Entire Agreement; Amendment.  The Parties acknowledge and agree that this 

License embodies the entire agreement of the Parties relating to the subject matter hereof and 

shall supersede any and all prior agreements, commitments, bids, proposals, requests for 

proposal, and representations, oral or written, among and between the Parties and their respective 

representatives (other than the Power Purchase Agreement).  In the event of an irreconcilable 

conflict between a provision of this License and a provision of the Power Purchase Agreement, 

such that it is impossible to give effect to both, this License shall control to resolve such conflict.  

No alterations, amendments, changes or modifications, shall be valid unless executed by an 

instrument in writing by all the Parties or their respective successors in interest with the same 

formality as this License; provided, however, if Owner has been notified that Licensee has 

assigned its rights, duties or obligations under this License to a Lender, which has been approved 

by Owner with an amendment to this License, then the prior written consent of Lender is 

required as well. 

(s) Final Approval.  This License is expressly subject to and shall not be or become 

effective or binding on Owner until approved by and fully executed by all signatories of the 

parties require.  

(t) Estoppel Certificates.  From time to time, upon written request by either Party (or 

a Lender), the other party shall provide within thirty (30) days thereafter an estoppel certificate 

attesting, to the knowledge of the other Party, of the other Party’s compliance with the terms of 

this License or detailing any known issues of noncompliance.  If the other Party fails to deliver 

such requested document to the requesting party within such thirty (30) day period, then the 

requesting Party may make an additional written demand for such requested document and if the 

other Party does not deliver such requested document within fifteen (15) days following such 

additional written demand from the requesting Party, then such failure shall constitute an event 

of default under this License. 
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(u) Counterparts.  Any number of counterparts of this License may be executed and 

each shall have the same force and effect as the original. 

(v) Incorporation of Attached Exhibits and Addenda.  All the Exhibits and Schedules 

attached to this License shall be deemed incorporated in this License. 

[Remainder of page left intentionally blank.] 
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IN WITNESS WHEREOF, the parties have executed and delivered this License by and 

through their duly authorized representatives as of the date first above written. 

 

THE CITY OF RIFLE 

_______________________________________ 

Name, Title 

ATTEST: 

_____________________________________ 

Name, Title 

 
Approved as to form: 

_______________________________________ 

 City Attorney 

Recommended for approval:  

 

______________________________________ 

 

 

 

SHDP – RF I, LLC 

 

 

By:         

Name: Greg Bohan 

Title: Manager 

 

 

STATE OF COLORADO    ) 

                        ) ss. 

COUNTY OF GARFIELD      ) 

 

 The foregoing instrument was acknowledged before me this _____ day of December, 

2012, by _________________, as _______________ of The City of Rifle, a political subdivision 

of the State of Colorado. 

 

WITNESS MY HAND AND OFFICIAL SEAL. 

My commission expires:_____________ 

 

 

 

____________________________________

      

 Notary Public 



 

1847891 v2      20 

 

 

STATE OF COLORADO    ) 

                        ) ss. 

COUNTY OF DENVER      ) 

 

 The foregoing instrument was acknowledged before me this _____ day of December, 

2012, by Greg Bohan, as Manager of SHDP – RF I, LLC, a Delaware limited liability company. 

 

WITNESS MY HAND AND OFFICIAL SEAL. 

My commission expires:_____________ 

 

       ____________________________________

       Notary Public 
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EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

TR OF LAND CONT 17.96 AC ALL LYING S OF U.S. 6 &24 & N OF THE N ROW LINE OF 

DRGRR IN LOT 3, NWNW OF SEC 15 AND THE NENE, LOT 1 OF SEC 16 EXCEPT A TR 

OF LAND CONT .9 AC. ALSO A TR OF MEANDER LAND CONT. 3.75 AC LYING S OF 

THE N MEANDER LINE AND N OF THE N ROW LINE OF THE DRGWRR IN SWNW OF 

SEC 15 & THE N2SENE OF SEC 16 EXCPT A TR OF LAND CONT. 1.00 AC M/L 
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EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

Section: 14 Township: 6 Range: 93 Subdivision: RIFLE AIRPORT COMM PLAZA & 

STORAGE Lot: 3 PHASE 2, RE-SUB TR A RIFLE AIRPORT COMMERCIAL PLAZA & 

STORAGE MINOR SUB 
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EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

Section: 19 Township: 6 Range: 93 TR IN LOT 12 SEC 18 & THE NENE SEC 19 
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EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

Section: 9 Township: 6 Range: 93 Subdivision: NORTH RIFLE ADD. Block: F Lot: 3 THRU:- 

Lot: 22, Subdivision: NORTH RIFLE ADD. Block: E Lot: 3 THRU:- Lot: 24 (SENENW) 

EXCEPT A TR CONT .62 AC. 



 

1847891 v2      21 

 

EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

Section: 16 Township: 6 Range: 93 , Subdivision: ORIGINAL TWNSTE. RIFLE Block: H Lot: 

1 THRU:- Lot: 12 ALSO A TR LAND OF BEING THE R-O-W OF SECOND STREET 

BETWEEN EAST AVE & RAILROAD AVE. AS VACATED BY ORD. NO. 28-2009 REC # 

774325 
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EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

Section: 4 Township: 6 Range: 93 ALL PLATTED LOTS DEERFIELD PUD PHASE 2 
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EXHIBIT A 
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EXHIBIT B 

 

 

Legal Description 

 

 

Section: 3 Township: 6 Range: 93 Subdivision: DEERFIELD P.U.D. Lot: 0 PARKLAND 

DEDICATION 
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SOLAR POWER PURCHASE AGREEMENT 

THIS SOLAR POWER PURCHASE AGREEMENT (this "Agreement"), is made and entered 

into this _____ day of December, 2012 ("Contract Date"), by and between THE CITY OF RIFLE, a 

political subdivision of the State of Colorado ("Purchaser"), and SHDP – RF I, LLC, a Delaware  limited 

liability company ("Power Provider"). 

W I T N E S S E T H: 

 

WHEREAS, Purchaser has constructed, developed and equipped various buildings within The 

City of Rifle, Colorado, located at the Sites (as such term is defined herein); and 

WHEREAS, upon due consideration Purchaser has determined that in the exercise of its lawful 

functions, and to serve better the public use of the Sites, it is desirable and appropriate that electricity 

grid-connected photovoltaic, solar power plants be developed, constructed, equipped and operated on the 

Sites and that such use is compatible and appropriate within the uses allowed for the Sites, in order to 

provide for sustainable energy on the Sites and for the benefit of the general public; and 

WHEREAS, Power Provider desires to install electricity grid-connected photovoltaic, solar power 

plants on roofs of one or more buildings and/or at other locations at the Sites; and 

WHEREAS, contemporaneously with the execution of this Agreement, Power Provider and 

Purchaser (or Purchaser's landlord, if applicable) intend to execute a license agreement of even date 

herewith with respect to each of the Sites (collectively, the "Licenses"), each of which provides for Power 

Provider’s access to the applicable Site to construct, equip, and operate such solar power plants; and 

WHEREAS, Purchaser desires to purchase from Power Provider and Power Provider desires to 

sell to Purchaser the entire energy output of such solar power plants; 

NOW, THEREFORE, in consideration of the promises and the mutual benefits from the 

covenants hereinafter set forth, Power Provider and Purchaser agree as follows: 

1. Definitions 

"Agreement" has the meaning given to it in the first paragraph of this instrument. 

"Applicable Laws" means all laws, statutes, rules, regulations or orders of any federal, state, 

county, local or other governmental body, agency or other authority having jurisdiction over the parties or 

the Sites. 

"Assignment" has the meaning given to it in Section 16(a). 

"Business Day" means any day other than a Saturday, a Sunday or a day on which banking 

institutions in Denver, Colorado, are authorized or obligated by law or executive order to be closed. 

"Buyout Price" means the prices listed by calendar year in Exhibit C attached hereto. 

"Code" means the Internal Revenue Code of 1986, as amended from time to time (or any 

corresponding provisions of succeeding law). 

"Commercial Operation" means, with respect to a particular Site, the condition existing when the 

Generating Facilities at such Site are (i) mechanically complete and operating, and (ii) energy is delivered 
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through the Generating Facility's Metering Device to such Site's electrical system under an 

Interconnection Agreement. 

"Commercial Operation Date" means, with respect to a particular Site, the date on which Power 

Provider notifies Purchaser in accordance with Section 2(a) that the Generating Facilities at such Site 

have achieved Commercial Operation. 

"Contract Date" has the meaning given to it in the first paragraph of this instrument. 

"DAS" means data acquisition system. 

"Due Date" has the meaning given to it in Section 3(a). 

"Encumbrance" means any mortgage, pledge, encumbrance, assessment, security interest, lease, 

lien, adverse claim, levy, charge, option, right of first refusal, restriction of any kind, or any conditional 

sale contract, title retention contract or other agreement to give any of the foregoing. 

"Energy Deficiency Quantity" has the meaning given to it in Section 7(c)(2)(E). 

"Energy Delivery Point" means the energy delivery point within the Site's electrical system on 

Purchaser's side of the Site's Metering Device, as designated in the applicable Interconnection Agreement. 

"Energy Output" means the total quantity of all actual net energy generated by the Generating 

Facilities (measured in kWh) and delivered in accordance with Section 8 to the Energy Delivery Point, in 

any given period of time.  Energy Output does not include the Environmental Incentives. 

"Energy Surplus Quantity" has the meaning given to it in Section 7(c)(2)(E). 

"Environmental Attributes" means the characteristics of electric power generation at the 

Generating Facilities that have intrinsic value, separate and apart from the Energy Output, arising from 

the perceived environmental benefits of the Generating Facilities of the Energy Output, including but not 

limited to all environmental and other attributes that differentiate the Generating Facilities or the Energy 

Output from energy generated by fossil-fuel based generation units, fuels or resources, characteristics of 

the Generating Facilities that may result in the avoidance of environmental impacts on air, soil or water, 

such as the absence of emission of any oxides of nitrogen, sulfur or carbon or of mercury, or other gas or 

chemical, soot, particulate matter or other substances attributable to the Generating Facilities or the 

compliance of the Generating Facilities or the Energy Output with the law, rules and standards of the 

United Nations Framework Convention on Climate Change (the "UNFCCC") or the Kyoto Protocol to the 

UNFCCC or crediting "early action" with a view thereto, or laws or regulations involving or administered 

by the Clean Air Markets Division of the Environmental Protection Agency or successor administrator or 

any state or federal entity given jurisdiction over a program involving transferability of rights arising from 

Environmental Attributes and Reporting Rights. 

"Environmental Incentives" means all rights, credits (including tax credits), rebates, benefits, 

reductions, offsets, and allowances and entitlements of any kind, howsoever entitled or named (including 

carbon credits and allowances), whether arising under federal, state or local law, international treaty, trade 

association membership or the like, arising from the Environmental Attributes of the Generating Facilities 

or the Energy Output or otherwise from the development or installation of the Generating Facilities or the 

production, sale, purchase, consumption or use of the Energy Output.  Without limiting the forgoing, 

"Environmental Incentives" includes SRECs or other incentive programs offered by the State of 

Colorado, the right to claim federal income tax credits under Sections 45 and/or 48 of the Code, and the 

right to receive grants under Section 1603 of the American Recovery and Investment Act of 2009, as may 

be amended hereafter. 
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"EPC Provider" means the firm(s) selected by Power Providor to engineer, design, procure and 

install the Generating Facilities at the Sites. 

"Expiration Date" means the last day of the 240
th calendar month after the calendar month in 

which the Full Commercial Operation Date occurs. 

"Fair Market Value" means, with respect to any tangible asset or service, the price that would be 

negotiated in an arm’s-length, free market transaction, for cash, between an informed, willing seller and 

an informed, willing buyer, neither of whom is under compulsion to complete the transaction.   

"Force Majeure" means occurrence or events that are beyond the reasonable control and 

foreseeability of the party affected, including without limitation any of the following: (a) sabotage, riots 

or civil disturbances, (b) acts of God, (c) acts of the public enemy, (d) terrorist acts affecting the Sites, (e) 

volcanic eruptions, earthquake, hurricane, flood, ice storms, explosion, fire, lightning, landslide or 

similarly cataclysmic occurrence, (f) adverse weather conditions not reasonably anticipated and in excess 

of one hundred fifty percent (150%) of the normal weather (e.g., rain, snow, sleet) for the local 

geographic area for the past ten (10) years; (g) appropriation or diversion of electricity by sale or order of 

any Governmental Authority having jurisdiction thereof, and (h) any other action by any Governmental 

Authority which prevents or prohibits the Parties from carrying out their respective obligations under this 

Agreement (including, without limitation, an unstayed order of a court or administrative agency having 

the effect of subjecting the sales of Energy Output to federal or state regulation of prices and/or services, 

or elimination or alteration of one or more Environmental Incentives or other change in law that results in 

a material adverse economic impact on Power Provider).  Neither economic hardship of any Party nor a 

Non-Appropriation Event shall constitute Force Majeure under this Agreement. 

"Full Commercial Operation Date" means the date on which the Commercial Operation Date of 

the last Generating Facility occurs. 

"Full Insurable Value" means the full replacement value of the Generating Facilities. 

"Generating Facilities" means the electric power generation equipment, controls, meters, 

switches, connections, conduit, wires and other equipment connected to the Energy Delivery Point 

installed on the Site by Power Provider for the purposes of providing electric power to Purchaser under 

this Agreement, and which shall be owned solely by Power Provider throughout the term of the Licenses.   

"Governing Body" means the board or council of Purchaser that approves the annual budget for 

the Purchaser. 

"Governmental Body" means any (a) nation, state, county, city, town, village, district, or other 

jurisdiction of any nature; (b) federal, state, local, municipal, foreign, or other government; (c) 

governmental or quasi-governmental authority of any nature (including any governmental agency, branch, 

department, official, or entity and any court or other tribunal); (d) multi-national organization or body; or 

(e) body exercising, or entitled to exercise, any administrative, executive, judicial, legislative, police, 

regulatory, or taxing authority or power of any nature.  

"Initial Appropriation Period" means the period beginning on the date hereof and ending after 

expenditure under this Agreement of the full amount of the Initial Appropriation Amount.  

"Initial Appropriation Amount" means amount initially appropriated by the Governing Body for 

monetary obligations under this Agreement in the amount of $271,670. 

"Initial Renewal Date" means the date that is the four year anniversary of the Full Commercial 

Operation Date. 
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"Interconnection Agreement" means an interconnection agreement in a form approved by the 

Utility and providing for the connection of the Generating Facilities to the Utility's electrical distribution 

system. 

"Interest Rate" means interest calculated at the lesser of (a) the per annum rate of interest 

announced from time to time by Bank of America, N.A., as its "prime" rate for commercial loans plus 2% 

or (b) the maximum rate permitted by applicable law. 

"kWh" means kilowatt-hour alternating current. 

"kWh Rate" has the meaning given to it in Section 3(a). 

"Legal Requirement" means any federal, state, local, municipal, foreign, international, 

multinational, or other administrative order, constitution, law, ordinance, principle of common law, 

regulation, statute, or treaty, as in effect and interpreted on the date of this Agreement. 

"Lender" one or more banks or other financing sources selected by Power Provider. 

"Licenses" has the meaning given to it in the recitals of this Agreement.   

"Loss" means  any loss, liability, claim, damage, expense (including costs of investigation and 

defense and reasonable attorneys' fees), interest, or diminution of value, whether or not involving a third-

party claim. 

"Metering Devices" has the meaning given to it in Section 7(a). 

"NAE Notice" has the meaning given to it in Section 3(h)(1). 

"Non-Appropriation Event" has the meaning given to it in Section 3(g)(5). 

"Party" and "Parties" means Power Provider and/or Purchaser. 

"Power Provider" has the meaning given to it in the first paragraph of this instrument. 

"Proceeding" means any action, arbitration, audit, hearing, investigation, litigation, or suit 

(whether civil, criminal, administrative, investigative, or informal) commenced, brought, conducted, or 

heard by or before, or otherwise involving, any Governmental Body or arbitrator. 

"Project Manager" has the meaning given to it in Section 5(a). 

"Purchase Option" has the meaning given to it in Section 3(j). 

"Purchaser" has the meaning given to it in the first paragraph of this instrument. 

"Qualified Assignee" has the meaning given to it in Section 17(d)(5). 

"Removal Costs" means all costs associated with the removal of Generating Facilities from the 

Sites, including repairing any damage to the Sites required by such removal. 

"Reporting Rights" means the right of Power Provider to report to any federal, state, or local 

agency, authority or other party, including without limitation under Section 1605(b) of the Energy Policy 

Act of 1992 and provisions of the Energy Policy Act of 2005, or under any present or future domestic, 

international or foreign emissions trading program, that Power Provider owns the Environmental 

Attributes and the Environmental Incentives associated with the Energy Output. 
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"Shading" means the extent (expressed as a percent of total area) of aggregate physical 

obstruction per hour between the Generating Facilities' solar arrays and the sun between the hours of 9:00 

a.m. and 5:00 p.m. local time. 

"Sites" means the real property within which are the specific areas and buildings upon which the 

Generating Facilities will be constructed; the Sites are commonly known by the addresses listed on 

Exhibit A attached hereto; the Sites include all Substitute Sites agreed upon by the Parties and established 

in accordance with Section 3(l). 

"Solar Renewable Energy Credits" or "SRECs" means green tags, renewable energy credits, 

tradable renewable certificates, and portfolio energy credits. 

"SREC Contract" means, as to each Site, that certain contract between Power Provider and Utility 

pursuant to which Utility agrees to purchase from Power Provider SRECs generated from the Generating 

Facilities.  

"State" means the state in which is the Sites located. 

"Subsequent Appropriation Amount" means an amount appropriated by the Governing Body for 

monetary obligations under this Agreement for a Subsequent Appropriation Period in the amount of 

$114,143 that is appropriated after and in addition to the Initial Appropriation Amount and any prior 

Renewal Appropriation Amounts.   

"Subsequent Appropriation Period" means the date from the end of the Initial Appropriation 

Period or a prior Subsequent Appropriation Period until expenditure of all of the Subsequent 

Appropriation Amount for said Subsequent Appropriation Amount.  

"Subsequent Renewal Date" means the date that is the latter of (i) the one year anniversary of the 

end of the Initial Renewal Date or (ii) the one year anniversary of the prior Subsequent Renewal Date. 

"Substitute Site" has the meaning given to it in Section 3(l)(1). 

"Term" has the meaning given to it in Section 3(g). 

"Utility" means the local electric distribution owner and operator providing electric distribution 

and interconnection services to Purchaser at the Sites as of the Contract Date, or any person succeeding to 

such role after the Contract Date. 

"Utility Production Rebates" has the meaning given to it in Section 3(e). 

2. Installation and Operation of the Generating Facilities 

(a) Installation.  Power Provider shall install the Generating Facilities in accordance with the 

terms and conditions of the Licenses, which, upon Commercial Operation of all Generating Facilities, are 

targeted to have a combined cumulative generating capacity rating as shown in Exhibit A hereto.  Power 

Provider shall provide Purchaser reasonable notice of the progress of the installation of the Generating 

Facilities and shall provide reasonable notice to Purchaser of the Commercial Operation Date as to the 

Generating Facilities at each Site.  The Parties recognize that Purchaser may, pursuant to the terms of the 

Licenses, inspect any and all installations of Generating Facilities. 

(b) No Interference.  Power Provider shall prevent activities associated with installation, 

operation and maintenance of the Generating Facilities from disrupting or interfering with Purchaser's 

operation and use of the Sites. 
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(c) Operation and Maintenance.  Power Provider shall be solely responsible for the 

operation and maintenance of the Generating Facilities and shall, at all times during the Term, maintain 

the Generating Facilities in good operating condition.  Power Provider shall use commercially reasonable 

efforts to maintain the area in the immediate vicinity of the Generating Facilities in a reasonably neat and 

clean condition as the Licenses may require.  Power Provider shall bear all risk of loss with respect to the 

Generating Facilities, and shall have full responsibility for their operation and maintenance in compliance 

with all laws, regulations and governmental permits. 

(d) Power Provider Ownership.  Power Provider and the Purchaser hereby agree and 

acknowledge that notwithstanding the Generating Facilities' presence on the Site, Purchaser shall have no 

ownership interest in the Generating Facilities and no responsibility for their operation or maintenance.  

Neither Purchaser nor any party related thereto shall have the right or be deemed to operate the 

Generating Facilities for purposes of Section 7701(e)(4)(A)(i) of the Code.  As owner of the Generating 

Facilities, Power Provider shall have sole right to any and all proceeds from condemnation or casualty 

loss of the Generating Facilities, including from casualty insurance required by the parties under this 

Agreement.  

(e) Property Taxes.  All property taxes, if any, related to the Generating Facilities shall be 

the responsibility of Power Provider. 

(f) Insurance.  Power Provider shall provide all insurance coverage required by this 

Agreement between the Parties..  

(g) Licenses.  Notwithstanding any other provision of this Agreement, the effectiveness of 

this Agreement, including the obligations and responsibilities of the Parties, is contingent upon the 

arrangement and entering into of a License with respect to each of the Sites for the length of this 

Agreement between Purchaser (or its landlord, if applicable) and Power Provider. Notwithstanding the 

Generating Facilities' presence on the Sites, Purchaser shall not cause or permit any interference with the 

Generating Facilities' insolation and access to sunlight, as such access exists as of the effective date of 

this Agreement and Licenses. 

(h) Insolation; Load Configuration.  Purchaser represents to Power Provider that there are no 

circumstances known to Purchaser and no commitments to third parties that may damage, impair, or 

otherwise adversely affect the Generating Facilities or their function by blocking sunlight to, or reducing 

the insolation at, the Generating Facilities.  Purchaser acknowledges that materially altering the existing 

load configuration to the Generating Facilities' meter could adversely affect the Generating Facilities or 

its function; the Purchaser covenants that it shall not materially alter such load configuration to the 

Metering Devices.  The Purchaser covenants to maintain signage on the Metering Devices at all times 

during the Term, requesting that Power Provider be contacted before the Purchaser performs any change 

to the load configuration. 

(i) Press Releases.  The Parties share a common desire to generate favorable publicity 

regarding the Generating Facilities and their association with them.  The Parties agree that they will, from 

time-to-time, issue press releases regarding the Generating Facilities and that they shall cooperate with 

each other in connection with the issuance of such releases.  Each Party agrees that it shall not issue any 

press release regarding the Generating Facilities without the prior written consent of the other Party, 

which consent shall not be unreasonably withheld or delayed. 

3. Purchase and Sale of Power; Term 

(a) Consideration.  Power Provider shall invoice for, and Purchaser shall pay for, the Energy 

Output delivered at each Site on a monthly basis in arrears.  Each invoice shall show the current reading 

and the previous reading of the Metering Device for the Site, and the invoice amount shall be equal to the 

product of (i) the difference in those readings, subject to Section 7 hereof, and (ii) the price per kWh for 
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Energy Output for the year in which such Energy Output was delivered to the Energy Delivery Point as 

specified in Exhibit B (the "kWh Rate").   Purchaser shall pay the invoiced amount on or before fifteen 

(15) days following the date of the invoice, which fifteenth day shall be referred to as the "Due Date."  If 

the Due Date is not a Business Day, payment shall be due on the next following Business Day. Power 

Provider's obligation to deliver invoices and Purchaser's obligation to make payment shall commence 

when the Commercial Operation Date of the first Generating Facility occurs. Any invoiced amount not 

paid on or before its Due Date shall bear interest at a rate equal to the Interest Rate in effect from time to 

time. 

(b) Invoices.  Power Provider shall deliver to Purchaser monthly invoices as provided in 

Section 3(a).  The Power Purchaser's monthly invoice shall be in a form reasonably satisfactory to 

Purchaser.  The Purchaser agrees that Power Provider may from time to time change the format and 

content of the invoice submitted to the Purchaser.   

(c) Purchase and Use of All Energy Output.  

(1) Subject to Sections 3(g) and 4 hereof, Purchaser covenants and agrees to 

purchase in accordance with this Agreement one hundred percent (100%) of the Energy Output produced 

by the Generating Facilities during the Term. 

(2) Subject to Sections 3(g) and 4 hereof, Purchaser covenants and agrees to use and 

consume one hundred percent (100%) of the Energy Output produced by the Generating Facilities during 

the Term. 

(d) Alteration of Load Configuration.  If Purchaser causes any Generating Facilities to shut 

down and cease production and delivery of Energy Output due to Purchaser's alteration of the load 

configuration on the Metering Device for a Generating Facility for three (3) days (a minimum of 6 hours 

per day) in any ninety (90) day period, Power Provider shall provide notice to Purchaser requesting 

restoration of such load configuration on such Metering Device.  Purchaser shall restore such load 

configuration within three (3) days upon receipt of such notice.  Subject to Section 4 hereof, Purchaser 

shall pay Power Provider a payment for that number of days in excess of three (3) days (a minimum of 6 

hours per day) in any ninety (90) day period during which such Generating Facility was shut down, equal 

to the sum of (i) the average daily power purchased (determined based on the daily average of a 365-day 

year at such Generating Facility) and (ii) the Utility Production Rebates that would have been received by 

Power Provider based on such average daily power purchased had such Generating Facility not been shut 

down.  All such foregoing amounts shall be paid in accordance with the terms of Section 3(a).   

(e) Taxes.  Purchaser certifies that it is not liable for the payment of any taxes, whether local, 

state or federal sales, use, withholding, excise, personal property, value-added or similar taxes, 

assessments or duties or any late charges or penalties of any nature, nor does Power Provider anticipate 

that Purchaser will be assessed any taxes because of the presence of the Generating Facilities. In the event 

any taxes are assessed for the generation, sale, delivery or consumption of Energy Output by the 

Generating Facilities by any applicable state, or federal laws for which the Purchaser would otherwise be 

responsible as a consumer of electricity, then Purchaser will pay or reimburse Power Provider any 

amounts it has paid on behalf of Purchaser.  

(f) Term.  The term ("Term") of this Agreement shall commence on the Contract Date and 

expire on the Expiration Date unless earlier terminated in accordance with this Agreement.   

(g) Appropriations; Non-Appropriation Event.  

(1) Purchaser has appropriated the Initial Appropriation Amount and such Initial 

Appropriation Amount shall be a standing and continuing appropriated amount under this Agreement 

until expended for payment obligations of Purchaser to Power Provider in accordance with this 
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Agreement.  It is contemplated during the Term of this Agreement that Purchaser will appropriate 

Renewal Appropriation Amounts under this Agreement for Renewal Appropriation Periods, which if 

made shall be standing and continuing appropriated amounts under this Agreement until expended for 

payment obligations of Purchaser to Power Provider in accordance with this Agreement.  Purchaser shall 

have no right to terminate the appropriation of the Initial Appropriation Amount or the appropriation of 

any Renewal Appropriation Amounts without the prior written consent of Power Provider. 

(2) If Purchaser does not appropriate the Subsequent Appropriation Amount on or 

prior to the Initial Renewal Date, an event of non-appropriation shall be deemed to have occurred and 

Purchaser shall have no obligation to make any further purchases of the Energy Output under Section 

3(c)(1) of this Agreement once the Initial Appropriation Amount has been paid out by the Purchaser to 

Power Provider under this Agreement for the purchase of Energy Output. 

(3) If Purchaser does appropriate a Subsequent Appropriation Amount, then the 

obligation to purchase of the Energy Output under Section 3(c)(1) of this Agreement shall continue for 

the Subsequent Appropriation Period applicable for said Subsequent Appropriation Amount.  For 

purposes of application of appropriated funds, (i) the Initial Appropriation Amount shall be exhausted 

prior to application of the Subsequent Appropriation Amount and (ii) any prior Subsequent Appropriation 

Amount shall be exhausted prior to a later appropriated Subsequent Appropriation Amount. 

(4) If Purchaser does appropriate the Subsequent Appropriation Amount and if 

during said Subsequent Appropriation Period, Purchaser does not appropriate the Subsequent 

Appropriation Amount on or prior to Subsequent Renewal Date falling during said Subsequent Renewal 

Period, an event of non-appropriation shall be deemed to have occurred and Purchaser shall have no 

obligation to make any further purchases of the Energy Output under Section 3(c)(1) of this Agreement 

once the applicable appropriated Subsequent Appropriation Amount has been paid out by the Purchaser to 

Power Provider under this Agreement for the purchase of Energy Output. 

(5) Events of non-appropriation under subsections (c)(2) and (2) of Section 3, hereof, 

are defined as "Non-Appropriation Events" for purposes of this Agreement. 

(6) In the event of a Non-Appropriation Event, Purchaser shall promptly give written 

notice of such Non-Appropriation Event (the "NAE Notice") to Power Provider.  Notwithstanding the 

occurrence of a Non-Appropriation Event or the delivery of the NAE Notice, Purchaser will not interrupt 

or impair the delivery of Energy Output or jeopardize Power Provider's sale of SRECs or receipt of Utility 

Production Rebates.    

(7) Following receipt by Power Provider of an NAE Notice, Power Provider, in its 

sole discretion, (i) may terminate this Agreement and remove the affected Generating Facilities, (ii) may 

waive a Non-Appropriation Event should Purchaser appropriate the Subsequent Appropriation Amount to 

continue the purchase of Energy Output under terms agreed to by the parties, (iii) may continue to operate 

the Generating Facilities and deliver the Energy Output to Purchaser without payment by Purchaser 

therefor during the applicable fiscal year, (iv) to the extent permitted by Applicable Law, sell the Energy 

Output to the Utility or other third parties, (v) to the extent permitted by Applicable Law, donate or give 

the Energy Output to a state or political subdivision, a nonprofit corporation under Section 501(c)(3) of 

the Internal Revenue Code or some other third party, or (vi) take the Generating Facilities out of 

production, including disconnection and covering of the Generating Facilities.   

(8) Within sixty (60) days of Power Provider's receipt of the NAE Notice, Power 

Provider shall give notice to Purchaser of Power Provider's current election among options under Section 

3(g)(7) above.  If Power Provider does not provide notice to Purchaser of Power Provider's election under 

this Section 3(g)(7) within such period, Power Provider shall be deemed to have elected option (iii) under 

Section 3(g)(7) above.  Power Provider may at numerous times, at its sole discretion and with ten (10) 

days prior written notice to Purchaser, change its election under Section 3(g)(7).  If Power Provider elects 
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options (iv) or (v) under Section (g)(7), above, Purchaser agrees, at the sole expense of Power Provider, to 

cooperate and assist with regulatory requirements and technical concerns related to such sale, donation or 

gift of the Energy Output. 

(9) If Power Provider elects option (i) under Section 3(g)(7) above, Power Provider 

shall cause the Generating Facilities to be disconnected and removed from the Sites, and Power Provider 

shall pay all Removal Costs. 

(10) It is expressly understood and agreed that except as otherwise provided in 

subsections 3 and 4 of this Section 3(g), Purchaser's obligation to make payments to Power Provider shall 

extend only to monies appropriated by the Governing Body for the specified Initial Appropriation Period 

or Subsequent Appropriation Period for which said funds were encumbered for the purposes of this 

Agreement.  

(h) Termination by Power Provider.  Power Provider shall have the right, but not the 

obligation, to terminate this Agreement in part or in whole prior to expiration of the Term only upon the 

occurrence of: 

(1) an unstayed order of a court or administrative agency having the effect of 

subjecting the sales of Energy Output to federal or state regulation of prices;  

(2) elimination or alteration of one or more Environmental Incentives or other 

change in law that results in a material adverse economic impact on Power Provider;  

(3) the termination of any License prior to the Expiration Date for any reason other 

than (i) Power Provider's breach of such License or (ii) in connection with the execution of a new License 

for a Substitute Site;  

(4) in the Event of Default by the Purchaser as provided in Section 16(b); or 

(5) a Non-Appropriation Event in accordance with Section 3(g). 

(i) Purchase Option. In consideration of the amounts paid under this Agreement and so long 

as an Event of Default by Purchaser has not occurred and is continuing, Purchaser is granted the right and 

option to purchase the Generating Facilities in their entirety (the "Purchase Option").  In order to clarify 

the Purchase Option, the parties acknowledge that the Purchase Option shall only be an option to 

purchase all of the Generating Facilities; there is no option to purchase less than all of the Generating 

Facilities.  The Purchase Option shall be exercisable between January 1 and January 15 of each calendar 

year during the Term, provided that the Purchase Option may not be exercised during the Initial 

Appropriation Period.  To exercise the Purchase Option, Purchaser shall deliver written notice of its 

decision to exercise to Power Provider during the applicable fifteen (15) day exercise period.  The 

purchase price shall be equal to the greater of the Fair Market Value of the Generating Facilities or the 

Buyout Price for the appropriate year. Should Purchaser exercise the Purchase Option, the closing of the 

purchase by Purchaser from Power Provider of the Generating Facilities shall be take place within ninety 

(90) days of the setting of the purchase price. At such closing, Purchaser shall deliver to Power Provider 

the purchase price in immediately available funds, and Power Provider shall deliver bills of sale 

transferring to Purchaser unencumbered title to the Generating Facilities "as is" and all warranties so held 

by Power Provider, as well as any rights of Power Provider to future rebates and credits associated with 

the Generating Facilities, to the extent transferable.  Additionally, effective upon such closing, this 

Agreement shall terminate and both parties shall be released of all further obligations hereunder. 

(j) Determination of Fair Market Value.  The Fair Market Value of the Generating Facilities 

shall be determined by the mutual agreement of the Purchaser and Power Provider; provided however, if 

Purchaser and Power Provider cannot mutually agree to a Fair Market Value within ten (10) days of the 
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written notice to Power Provider by Purchaser of its exercise of the purchase option, then the Parties shall 

mutually select a nationally recognized independent appraiser with experience and expertise in the solar 

photovoltaic industry to determine Fair Market Value.  Such appraiser shall act reasonably and in good 

faith to determine Fair Market Value and shall set forth such determination in a written opinion delivered 

to the Parties.  The valuation made by the appraiser shall be binding upon the Parties in the absence of 

fraud or manifest error.  Each Party shall be responsible for one-half of the fees and expenses of the 

appraiser.  

(k) Movement of Generating Facilities; Substitute Sites.  

(1) If Purchaser (i) ceases to conduct business operations at a Site, (ii) vacates a Site, 

(iii) transfers title to a Site, or (iv) otherwise desires to remove Generating Facilities from a Site, then 

Purchaser shall provide substitute premises (the "Substitute Site") for installation, operation and 

maintenance of Generating Facilities Notwithstanding this Section 3(k), substitute premises proposed by 

Purchaser shall not qualify as a Substitute Site unless: (i) the new location is within the Utility's service 

territory; (ii) the relocation of the Generating Facilities to the new location is estimated by Power Provider 

to take less than ninety (90) calendar days; and (iii) the new location is reasonably similar to the original 

Site in access to sunlight and insolation, as such existed on the Contract Date.  Purchaser shall provide at 

least sixty (60) days' written notice to Power Provider prior to the date on which it desires to effect such 

substitution.   

(2) Purchaser shall be responsible for all Removal Costs and associated costs of 

reinstallation of such Generating Facility to operate as before.  Additionally, Purchaser shall pay to Power 

Provider, in addition to other amounts set forth in this Section 3(k), a monthly payment (prorated as 

needed) equal to the sum of (i) the average monthly power purchase invoiced in accordance with Section 

3(a) for the preceding twelve (12) months, or however long such Generating Facility has been in 

Commercial Operation if less than twelve (12) months, and (ii) the Utility Production Rebates that would 

have been received by Power Provider based on such average monthly power purchase.  Purchaser shall 

pay such monthly payments (prorated as needed) for the period of time during which such Generating 

Facility is not in Commercial Operation due to the movement or replacement.  If the Substitute Site has 

inferior insolation as compared to the Site being abandoned or replaced, Power Provider shall have the 

right to make an upward adjustment to the kWh Rates for such Substitute Site so that Purchaser's 

payments to Power Provider are the same as if the relocated Generating Facilities were located at the Site 

being abandoned or replaced.  Power Provider shall utilize commercially reasonable efforts in 

expeditiously moving or replacing the Generating Facilities to the Substitute Site.  The provisions of this 

Section 3(k)(2) shall not apply where a Generating Facility is not in Commercial Operation due to a Force 

Majeure event. 

(3) If a Force Majeure event occurs at any time during the Initial Appropriation 

Period, then at Power Provider’s option, Purchaser shall provide a Substitute Site in accordance with the 

provisions Section 3(k)(1) in order to prevent recapture or other prejudice to any tax credits, rebates or 

other incentives intended to be received by Power Provider hereunder.   

(l) Temporary Removal of Generating Facilities Requested by Purchaser. If temporary 

removal of a Generating Facility is required due to work at a Site undertaken by Purchaser unrelated to 

the Generating Facilities, Purchaser is responsible for all Removal Costs and associated costs of 

reinstallation and must proceed diligently as outlined in the Licenses between the Parties.  Upon 

completion of the work at such Site undertaken by the Purchaser, Purchaser shall promptly notify Power 

Provider that such work has been completed.  Upon receiving such notice, Power Provider shall utilize 

commercially reasonable efforts to restore expeditiously the Generating Facility at the Site to Commercial 

Operation.  In the event that Power Provider fails to utilize commercially reasonable efforts to restore 

expeditiously the Generating Facility, Purchaser shall not be liable for any payments to Power Provider 

due to the suspension of Commercial Operation of such Generating Facility. During any period while a 

Generating Facility is off-line in connection with a temporary removal under this Section 3(l), Purchaser 
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shall pay Power Provider a monthly payment (prorated as needed) equal to the sum of (i) the average 

monthly power purchase invoiced in accordance with Section 3(a) for the preceding twelve (12) months, 

or however long such Generating Facility has been in Commercial Operation if less than twelve (12) 

months, and (ii) the Utility Production Rebates that would have been received by Power Provider based 

on such average monthly power purchase.  Purchaser shall pay such monthly payments (prorated as 

needed) for the period of time during which such Generating Facility is not in Commercial Operation due 

to the temporary removal.  Purchaser shall notify Power Provider at least 30 days in advance of any 

activity that may render any Generating Facility inoperable.   

(m) Shading.  Purchaser shall not alter, and shall not cause or permit any interference with, 
solely to the extent Purchaser is reasonably able to exercise control over the cause of any such 

interference, the Generating Facilities' insolation and access to sunlight as such access exists as of the 

Contract Date.  At all times during the Term, Purchaser shall ensure, to the extent Purchaser is reasonably 

able, that Shading of the Generating Facilities' solar arrays does not exceed the Shading as it exists on the 

Contract Date. 

4. Contract Funding 

(a) Nature of Appropriations.   

(1) Purchaser represents, warrants and covenants that the Initial Appropriation 

Amount is pledged and reserved for  payment of all amounts due under this Agreement, including 

Sections 3(a) and (b) for the Initial Appropriation Period and that the obligations during the Initial 

Appropriation Period are enforceable and not subject to the claim or condition that such obligations are 

subject to future annual appropriations under Section 4(c), or otherwise under the Constitution or other 

Applicable Law of the State.   

(2) Purchaser represents, warrants and covenants that any Subsequent Appropriation 

Amount for which Purchaser has appropriated funds shall be pledged and reserved for payment of all 

amounts due under Sections 3(a) and (b) of this Agreement for the applicable Subsequent Appropriation 

Period and that the obligations during said Renewal Appropriation Period will be enforceable and not 

subject to the claim or condition that such obligations are subject to future annual appropriations under 

Section 4(c), or otherwise under the  State  Constitution or other Applicable Law. 

(b) Future Appropriation Requests.  Purchaser agrees that, during the Term, prior to the 

Initial Renewal Date and any Subsequent Renewal Date, Purchaser will prepare and submit to the 

Governing Body a request for an appropriation of a sufficient amount to fund the Subsequent 

Appropriation Amount for such period following the Initial Appropriation Period of the then current 

Subsequent Appropriation Period.  It is the present intention and expectation of the Governing Body to 

appropriate such funds as contemplated hereunder, within the limits of available funds and revenues, but 

this declaration of intent shall not be binding upon the Governing Body or any future Governing Body in 

any future fiscal year, except to the extent of any previously appropriated funds.  The Governing Body 

may determine in its sole discretion, but shall never be required, to make the appropriations so 

contemplated.  Nothing provided in this Section 4(b) shall create or constitute a debt, liability, or multiple 

fiscal year financial obligation of Purchaser.   

(c) Limitations.  Except as otherwise provided in this Section 4, (i) all payments made by 

Purchaser under this Agreement shall constitute currently budgeted expenditures and shall not constitute 

or give rise to a general obligation debt, an indebtedness, or multiple-fiscal year direct or indirect debt or 

other financial obligation whatsoever within the meaning of any constitutional or statutory provisions or 

limitation, (ii) this Agreement shall not directly or indirectly obligate Purchaser to make any payment 

beyond the funds legally available to Purchaser and designated for payment under this Agreement for the 

current appropriated Initial Appropriation Period or Renewal Appropriation Period, and (iii) this 
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Agreement and Purchaser's obligations hereunder are expressly subject to and contingent upon funds for 

that purpose being budgeted, appropriated, and otherwise made available by Purchaser.  

(d) Notice of Appropriations.  Purchaser covenants and agrees to provide notice to Power 

Provider of the amount appropriated by Purchaser for the Initial Appropriation Period and each 

Subsequent Renewal Period promptly following such appropriation decisions.  In addition, Purchaser 

shall provide evidence each year during the Term with respect to the continuing appropriation of said 

Initial Appropriation Amount and any Subsequent Appropriation Amount that has been appropriated 

under this Agreement promptly following the completion of the annual budget of Purchaser. 

(e) Termination by Purchaser.  In accordance with Section 4(a) above, all payments required 

to be made by Purchaser pursuant to this Agreement for the Initial Appropriation Period are hereby 

secured by adequate cash reserves pledged by Purchaser in 2013 and held irrevocably for payments due 

through the Initial Appropriation Period.  Therefore, notwithstanding any other provision in this 

Agreement, Purchaser shall have no right whatsoever to terminate this Agreement during the Initial 

Appropriation Period and that Purchaser's remedies during said period shall be limited to damages, 

injunction and specific performance. After the Initial Appropriation Period, Purchaser shall have the right 

to terminate this Agreement only in accordance with Section 15 hereof. 

5. Power Provider's Project Manager 

(a) Project Manager.  Power Provider shall provide a project manager for the Generating 

Facilities, who shall have full authority to act for Power Provider at all times to carry out the provisions of 

this Agreement (the "Project Manager").    

(b) Inspections.  The Project Manager shall make sufficient regular inspections, or otherwise 

as necessary, either in person or by a designated representative, to ensure the work is performed as 

specified.  The Project Manager shall provide a copy of all inspection reports to Purchaser. 

6. Environmental Attributes 

(a) Delegation of Attributes.  Notwithstanding the Generating Facilities' presence on the Site, 

Power Provider shall own, and subject to Section 16 hereof, may assign or sell, all right, title and interest 

associated with or resulting from the development and installation of the Generating Facilities or the 

production, sale, purchase or use of the Energy Output including, without limitation: 

(1) all Environmental Incentives and all Environmental Attributes; and 

(2) the Reporting Rights and the exclusive rights to claim that: (A) the Energy 

Output was generated by the Generating Facilities; (B) Power Provider is responsible for the delivery of 

the Energy Output to the Energy Delivery Point; (C) Power Provider is responsible for the reductions in 

emissions of pollution and greenhouse gases resulting from the generation of the Energy Output and the 

delivery thereof to the Energy Delivery Point; and (D) Power Provider is entitled to all credits, 

certificates, registrations  evidencing or representing any of the foregoing.   

(b) Impairment of Solar Renewable Energy Credits.  Following notice by Power Provider of 

actions or omissions by or on behalf of Purchaser which could impair or jeopardize either the sale of 

SRECs to the Utility or the production of power hereunder, Purchaser shall not take any such action or 

suffer any such omission at the Sites; such Purchaser obligation shall be continuing after a Non-

Appropriation Event.  To the extent the Purchaser incurs no cost and is able to comply, Purchaser shall 

take reasonable action or suffer such omission as necessary to assist Power Provider in qualifying for 

receipt of SRECs payment. 
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7. Metering 

(a) Metering Devices.  Power Provider shall, at its sole cost and expense, install and maintain 

a standard revenue quality meter with electronic DAS capabilities at each Site (the "Metering Devices").  

The Metering Devices shall be owned by Power Provider and shall measure the alternating current output 

of the Generating Facilities on a continuous basis.  Power Provider shall be responsible for maintaining 

the Metering Devices in good working order.  

(b) Reading Adjustments.  Reading of the Metering Devices shall be conclusive as to the 

amount of Energy Output at each Site and shall serve as the basis for invoicing Purchaser for all delivered 

energy; provided that if any of the Metering Devices is out of service, is discovered to be inaccurate 

pursuant to Section 7(c), or registers inaccurately, measurement of the Energy Output at such Site shall be 

determined in the following sequence: (1) by estimating by reference to quantities measured during 

periods of similar conditions when such Metering Device was registering accurately; or (2) if no reliable 

information exists as to the period of time during which such Metering Device was registering 

inaccurately, it shall be assumed for correction purposes hereunder that the period of such inaccuracy for 

the purposes of the correction under Section 7(c) was equal to (A) if the period of inaccuracy can be 

determined, the actual period during which inaccurate measurements were made; or (B) if the period of 

inaccuracy cannot be determined, one-half of the period from the date of the last previous test of such 

Metering Device through the date of the adjustments; provided, however that, in the case of clause (B), 

the period covered by the correction under this Section 7(b) shall not exceed 6 months. 

(c) Testing and Correction. 

(1) Each Party and its consultants and representatives shall have the right to witness 

any Metering Device test to verify the accuracy of the measurements and recording of such Metering 

Device.  Power Provider shall provide at least seven (7) calendar days' prior written notice to Purchaser of 

the date upon which any such test is to occur.  Power Provider shall prepare a written report setting forth 

the results of each such test, and shall, at the request of Purchaser, provide Purchaser with copies of such 

written report not later than 30 calendar days after completion of the test.  Power Provider shall bear the 

cost of the annual testing of the Metering Devices and the preparation of the Metering Device test reports. 

(2) The following steps shall be taken to resolve any disputes regarding the accuracy 

of the Metering Device: 

(A) If Power Provider or Purchaser disputes the accuracy or condition of 

such Metering Device, such party shall so advise the other party in writing. 

(B) Power Provider shall, within fifteen (15) calendar days after receiving 

such notice from Purchaser or issuing such notice to Purchaser, advise Purchaser in writing as to Power 

Provider's position concerning the accuracy of such Metering Device and Power Provider's reasons for 

taking such position. 

(C) If Power Provider and Purchaser are unable to resolve the dispute 

through reasonable negotiations, then either party may request a test of such Metering Device. 

(D) If such Metering Device is found to be inaccurate by not more than two 

percent (2%), any previous recordings of such Metering Device shall be deemed accurate, and the party 

disputing the accuracy or condition of the Metering Device hereunder shall bear the cost of inspection and 

testing of such Metering Device. 

(E) If such Metering Device is found to be inaccurate by more than two 

percent (2%) or if such Metering Device is for any reason out of service or fails to register, then (a) Power 

Provider shall promptly cause any Metering Device found to be inaccurate to be adjusted to correct, to the 
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extent practical, such inaccuracy, and (b) Power Provider and Purchaser shall estimate the correct 

amounts of Energy Output delivered during the periods affected by such inaccuracy, service outage or 

failure to register as provided in Section 7(a).  If as a result of such adjustment the quantity of Energy 

Output for any period is decreased (such quantity, the "Energy Deficiency Quantity"), Power Provider 

shall provide Purchaser a credit against future invoices for the amount paid by Purchaser in consideration 

for the Energy Deficiency Quantity, and Power Provider shall bear the cost of inspection and testing of 

such Metering Device.  If as a result of such adjustment the quantity of Energy Output for any period is 

increased (such quantity, the "Energy Surplus Quantity"), Purchaser shall pay for the Energy Surplus 

Quantity at the kWh Rate applicable at such time, and shall bear the cost of inspection and testing of such 

Metering Device. 

(d) Periodic Reports.  Power Provider shall maintain all DAS data and shall provide to 

Purchaser a report of each Site's individual metered Energy Output, as read and collected on a monthly 

basis, once each quarter within forty-five (45) days after the last day of the preceding quarter.  Power 

Provider shall verify and adjust all DAS data at least once per calendar year based on readings from the 

Metering Devices.  Power Provider shall preserve all data compiled hereunder for a period not less than 

three (3) years.  Purchaser shall have the right to audit all such DAS data upon reasonable notice.  

Purchaser shall have a right of access to all Metering Devices at reasonable times and with reasonable 

prior notice for the purpose of verifying readings and calibrations.   

(e) Monitoring Equipment.  As part of the Metering Devices, there shall be system 

monitoring equipment connected to the Metering Devices that monitors the Generating Facilities to the 

necessary intranet and/or internet networks of Purchaser so that it is possible for Power Provider to 

remotely monitor the production by the Generating Facilities.  Purchaser will provider Power Provider 

with a working Ethernet connection to intranet and/or internet network located at each Site in the area of 

the Generating Facilities.  In the event Power Provider is unable to determine the Energy Output with 

respect to a particular Site when Power Provider generates its monthly invoices, whether due to problems 

with the Metering Device or the internet connection or for other reasons, Power Provider may estimate 

the Energy Output at such Site and issue the invoice based on such estimate.  Power Provider's 

subsequent invoices can adjust for the estimated charges based on subsequent readings of the Metering 

Device. 

8. Delivery 

(a) Energy Output.  Title and risk of loss of the Energy Output shall pass from Power 

Provider to Purchaser upon delivery of the Energy Output at the Energy Delivery Point at each Site.  All 

deliveries of Energy Output hereunder shall be in the form of three-phase, sixty-cycle alternating current 

or similar to properly integrate with the Site's electrical system.  Purchaser shall purchase and accept 

delivery of metered Energy Output at the Energy Delivery Point at each Site. 

(b) Utility Requirements.  Power Provider shall ensure that all energy generated by the 

Generating Facilities conforms to Utility specifications for energy being generated and delivered to each 

Site's electric distribution system, which shall include the installation of proper power conditioning and 

safety equipment, submittal of necessary specifications, coordination of Utility testing and verification, 

and all related costs.  Purchaser shall be responsible for arranging delivery of Energy Output from the 

Energy Delivery Point to Purchaser's facilities and any installation and operation of equipment on 

Purchaser's side of the Energy Delivery Point necessary for acceptance and use of the Energy Output.  

The Parties acknowledge that adjustments in the terms and conditions of this Agreement may be 

appropriate to account for rule changes in the respective Utility or Utility control areas, by the respective 

independent system operators, or their successors, that could not be anticipated at the date of execution of 

this Agreement or that are beyond the control of the Parties, and the Parties agree to make such 

commercially reasonable amendments as are reasonably required to comply therewith, subject to advance 

written approval by the Purchaser.  
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9. Invoice Disputes 

Either Party may in good faith dispute the correctness of any invoice under this Agreement at any 

time within six (6) months following the delivery of the invoice; provided, however, that neither Party 

may dispute any invoice based on a purported Metering Device error except as provided in Section 7.  In 

the event that either Party wishes to dispute any invoice, such Party shall nonetheless pay the full amount 

of the applicable invoice less those portions thereof that the objecting Party reasonably believes are 

inaccurate or are not reasonably supported by documentation.  Following resolution of the applicable 

dispute, any required payment shall be made within five (5) Business Days of such resolution, together 

with interest accrued at the Interest Rate as follows - if Purchaser is delivering moneys previously 

invoiced but withheld by Purchaser based on its objection, the interest shall accrue from the applicable 

Due Date; and if Power Provider is refunding moneys previously paid by Purchaser, the interest shall 

accrue from the date Power Provider received the moneys from Purchaser. 

10. Title to Generating Facilities and other Property Rights 

(a) Power Provider Ownership.  Notwithstanding the Generating Facilities' presence on the 

Site, Power Provider shall at all times retain title to and be the legal and beneficial owner of the 

Generating Facilities, and the Generating Facilities shall remain the personal property of Power Provider 

or Power Provider's permitted assigns.  Power Provider shall be entitled to, and is hereby authorized to, 

file one or more precautionary financing statements or fixture filings in such jurisdictions as it deems 

appropriate with respect to the Generating Facilities in order to protect its rights in the Generating 

Facilities. 

(b) Depreciation; Tax Benefits.  The Parties specifically acknowledge and agree that Power 

Provider shall be the owner of the Generating Facilities for federal income tax purposes, and in that 

connection, shall be entitled to the depreciation deductions associated with the Generating Facilities as 

well as any tax credits or other tax benefits provided under the Code to which such Generating Facilities 

may be entitled. 

(c) No Intellectual Property Conveyance.  Nothing in this Agreement shall be construed to 

convey to Purchaser a license or other right to trademarks, copyrights, technology or other intellectual 

property of Power Provider. 

(d) No Encumbrances.  Notwithstanding the Generating Facilities' presence on the Sites, 

Purchaser shall not directly or indirectly cause, create, incur, assume or suffer to exist any Encumbrance 

on or with respect to the Generating Facilities or any interest therein.  If Purchaser breaches its obligations 

under this Section 10(d), it shall immediately notify Power Provider in writing and shall promptly cause 

such Encumbrance to be discharged and released of record without cost to Power Provider. 

11. Representations and Warranties 

Each Party represents and warrants to the other Party that (a) such Party is duly organized, validly 

existing and in good standing under the laws of the state of its formation and has all requisite power and 

authority to enter into this Agreement, to perform its obligations hereunder and to consummate the 

transactions contemplated hereby; (b) the execution and delivery of this Agreement and the performance 

of such Party's obligations hereunder have been duly authorized by all necessary action; (c) this 

Agreement is a legal, valid and binding obligation of such Party enforceable against such Party in 

accordance with its terms, subject to the qualification, however, that the enforcement of the rights and 

remedies herein is subject to (i) bankruptcy and other similar laws of general application affecting rights 

and remedies of creditors and (ii) the application of general principles of equity (regardless of whether 

considered in a proceeding in equity or at law); and (d) neither the execution and delivery of this 

Agreement by such Party nor compliance by such Party with any of the terms and provisions of this 

Agreement conflicts with, breaches or contravenes the provisions of such Party's organizational 
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documents or any state statutes as applies to such Party.  Power Provider further represents and warrants 

to the Purchaser that, to the best of its knowledge following due diligence inquiry, no governmental 

approval (other than any governmental approvals which have been previously obtained or disclosed in 

writing to Purchaser) is required in connection with the due authorization, execution and delivery of this 

Agreement by Power Provider or the performance by Power Provider of its obligations hereunder which 

Power Provider has reason to believe that it will be unable to obtain in due course.  Purchaser further 

represents and warrants to Power Provider that to the Purchaser's knowledge, except for building permits, 

and approval by its governing body, no governmental approval (other than any governmental approvals 

which have been previously obtained or disclosed in writing to Power Provider) is required in connection 

with the due authorization, execution and delivery of this Agreement by Purchaser or the performance by 

Purchaser of its obligations hereunder which Purchaser has reason to believe that it will be unable to 

obtain in due course. 

12. Insurance  

(a) General Conditions.  Prior to the commencement of work on the construction and 

installation of the Generating Facilities, Power Provider shall secure at its own expense the insurance 

described in this Section 12 required of it covering operations, goods or services related to the Generating 

Facilities and its activities.  Power Provider shall keep such required insurance coverage in force at all 

times during the Term, or any extension. 

(b) Property Insurance.  Power Provider shall maintain all risk physical damage insurance on 

the Generating Facilities sufficient to protect the Full Insurable Value of the Generating Facilities and 

naming Power Provider "and/or its assigns" as the loss payee. 

(c) General Liability.  Power Provider shall maintain general liability coverage in the form of 

a single limit policy in the amount of at least $2,000,000 covering all such risks.  Such liability insurance 

shall name Purchaser as an additional insured. 

(d) Additional Provisions.  For general liability, the policies must provide the following: 

(1) A severability of interests provision; 

(2) Waiver of exclusion for lawsuits by one insured against another; 

(3) A provision that coverage is primary. 

(e) EPC Provider Insurance.  Power Provider shall require EPC Provider to procure and 

continuously maintain at EPC Provider’s sole expense, the insurance coverages set forth in Exhibit D 

hereto. 

13. Jury Waiver. 

EACH PARTY HEREBY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY ACTION, 

PROCEEDING OR COUNTERCLAIM CONCERNING ANY RIGHTS UNDER THIS AGREEMENT, 

OR UNDER ANY AMENDMENT, WAIVER, CONSENT, INSTRUMENT, DOCUMENT OR OTHER 

AGREEMENT DELIVERED OR WHICH IN THE FUTURE MAY BE DELIVERED IN 

CONNECTION THEREWITH, OR ARISING FROM ANY RELATIONSHIP EXISTING IN 

CONNECTION WITH THIS AGREEMENT OR THE LICENSES, AND AGREE THAT ANY SUCH 

ACTION, PROCEEDINGS OR COUNTERCLAIM SHALL BE TRIED BEFORE A COURT AND 

NOT BEFORE A JURY. EACH PARTY CERTIFIES THAT NO OFFICER, REPRESENTATIVE, 

AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR 

OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF ANY ACTION, 

PROCEEDING OR COUNTERCLAIM, SEEK TO ENFORCE THE FOREGOING WAIVERS.  EACH 
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PARTY HEREBY ACKNOWLEDGES THAT THIS PROVISION IS A MATERIAL INDUCEMENT 

FOR THE OTHER PARTIES ENTERING INTO THIS AGREEMENT. 

14. Loss 

If any Generating Facility is (i) materially damaged or destroyed, or suffers any other material 

loss or is (ii) condemned, confiscated or otherwise taken, in whole or in material part, or the use thereof is 

otherwise diminished so as to render impracticable or unreasonable the continued production of energy, to 

the extent there are sufficient insurance or condemnation proceeds available to Power Provider, Power 

Provider shall either cause (A) such Generating Facility to be rebuilt and placed in Commercial Operation 

at the earliest practical date or (B) another materially identical Generating Facility to be built at the 

applicable Site and placed in Commercial Operation as soon as commercially practicable.  If, in the sole 

opinion of Power Provider, neither of these options is commercially reasonable, Power Provider shall 

have the right to retain such insurance or condemnation proceeds and terminate this Agreement. 

15. Default and Remedies 

(a) Event of Default.  With respect to a Party, there shall be an event of default if: 

(1) such Party fails to pay any amount within thirty (30) days after such amount is 

due, or as the other Party may otherwise require; 

(2) Purchaser is in breach of any obligations provided for in Sections 3(d), 3(k)(2), 

3(l), or 3(m), and such breach is not cured within thirty (30) days after notice from Power Provider; 

(3) Purchaser during the Initial Appropriation Period (i) terminates, gives notice to 

Power Provider that it is terminating, threatens to terminate, or takes any other actions in support of 

terminating or attempting to terminate this Agreement other than as specifically permitted in Section 4(e) 

hereof, (ii) causes any Generating Facilities to shut down and cease production and delivery of Energy 

Output due to Purchaser's alteration of the load configuration on the Metering Device for a Generating 

Facility without the prior written consent of Power Provider or as permitted by Section 3(l), (iii) removes 

any Generating Facilities from any Site without the prior written consent of Power Provider, (iv) fails or 

refuses to comply with or otherwise breaches its obligations provided for in Section 3(k)(1), or (v) fails or 

refuses to comply with or otherwise breaches its obligations provided for in Section 3(c)(2) hereof; 

(4) except as otherwise set forth in this Section 15(a), a Party is in breach of any 

representation or warranty or fails to perform any material obligation as set forth in this Agreement and 

such breach or failure is not cured within sixty (60) days after notice from the non-defaulting Party; 

provided, however, that the cure period shall be extended by the number of days during which the 

defaulting Party is prevented from taking curative action solely by Force Majeure if the defaulting Party 

had begun curative action and was proceeding diligently, using commercially reasonable efforts, to 

complete such curative action; 

(5) such Party admits in writing its inability to pay its debts generally as they become 

due; 

(6) such Party files a petition or answer seeking reorganization or arrangement under 

the federal bankruptcy laws or any other applicable law or statute of the United States of America or any 

State, district or territory thereof; 

(7) such Party makes an assignment for the benefit of creditors; 

(8) such Party consents to the appointment of a receiver of the whole or any 

substantial part of its assets; 
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(9) such Party has a petition in bankruptcy filed against it, and such petition is not 

dismissed within 90 days after the filing thereof; 

(10) a court of competent jurisdiction enters an order, judgment, or decree appointing 

a receiver of the whole or any substantial part of such Party's assets, and such order, judgment or decree is 

not vacated or set aside or stayed within 90 days from the date of entry thereof; 

(11) under the provisions of any other law for the relief or aid of debtors, any court of 

competent jurisdiction shall assume custody or control of the whole or any substantial part of such Party's 

assets and such custody or control is not terminated or stayed within 90 days from the date of assumption 

of such custody or control; or 

(12) Purchaser or Power Provider materially breaches any License. 

(b) Remedies.   

(1) Except as provided in Sections 4(e) and 15(b)(2) hereof, upon default by one 

Party, the other Party shall have the right, but not the obligation, to terminate this Agreement with respect 

to all obligations arising after the effective date of such termination (other than payment obligations 

relating to obligations arising prior to such termination). The Parties agree that in the event of a default 

that leads to termination, the non-defaulting Party may pursue all remedies available to it in law and in 

equity. 

(2) Purchaser acknowledges and agrees that the production of Energy Output by all 

Generating Facilities during the Initial Appropriation Period and the use by Purchaser of all such Energy 

Output during the Initial Appropriation Period are essential to the success of Power Provider, in particular 

to prevent recapture or other prejudice to any Environmental Incentives intended to be received by Power 

Provider hereunder.  Purchaser further acknowledges and agrees that the damages incurred by Power 

Provider should an event of default described in Section 15(a)(3) occur, would be difficult to ascertain 

and for that reason, among others, Power Provider would be irreparably damaged in the event Purchaser's 

actions resulting in the event of default in items (i), (ii) or (iii) of Section 15(a)(3) are not enjoined, or 

Purchaser's obligations referenced in items (iv) or (v) of Section 15(a)(3) are not specifically enforced, as 

applicable.  Purchaser further acknowledges and agrees that if a Section 15(a)(3) event of default occurs, 

Power Provider shall be entitled, in addition to recovering damages, to institute proceedings for, and to 

obtain, an order from a court of competent jurisdiction enjoining Purchaser's actions resulting in the 

Section 15(a)(3) event of default and/or specifically enforcing Purchaser's obligations referenced in items 

(iv) or (v) of Section 15(a)(3), as applicable, without the necessity of showing actual damages and, to the 

extent allowed under applicable law, without the necessity of posting a bond or otherwise providing 

security for the proceedings and any action taken as a result thereof.  Purchaser further acknowledges and 

agrees that if a Section 15(a)(3) event of default occurs, Power Provider shall be entitled to 

reimbursement of and to recover from Purchaser all reasonable attorney's fees and costs, whether or not 

suit is filed in enforcing or attempting to enforce this Agreement.  All remedies provided for herein shall 

be cumulative and not exclusive and shall be in addition to any other remedies available to Power 

Provider for any breach of this Agreement. 

(c) No Waiver.  Any waiver at any time by either Party of its rights with respect to an event 

of default under this Agreement, or with respect to any other matters arising in connection with this 

Agreement, shall not be deemed to be a waiver with respect to any subsequent default or other matter.  

Any waiver under this Agreement must be in writing signed by the waiving Party. 

(d) Tax Provisions.  Notwithstanding any provision to the contrary under this Agreement, 

neither Purchaser nor any party related to Purchaser shall bear or be deemed to bear any significant 

financial burden if there is nonperformance by Power Provider under this agreement, as the phrase "any 

significant financial burden if there is nonperformance" is used in Section 770l(e)(4)(A)(ii) of the Code. 
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(e) Additional Tax Provisions.  Notwithstanding any provision to the contrary under this 

Agreement, neither Purchaser nor any party related to Purchaser shall be deemed to receive any 

significant financial benefit if the operating costs of the Generating Facilities are less than the standard of 

performance or operation set forth in this Agreement, as the phrase "significant financial benefit if the 

operating costs of such facility are less than the standards of performance or operation" is used in Section 

7701(e)(4)(A)(iii) of the Code. 

16. Assignment 

(a) Power Provider Assignment.  Except as otherwise provided in this Section 16(a), Power 

Provider shall not sell, transfer, assign, pledge or encumber (collectively, an "Assignment") this 

Agreement or any interest therein, without the prior written consent of Purchaser; provided, however, 

that, without the prior consent of Purchaser, Power Provider may (i) make an Assignment to an affiliate of 

Power Provider (provided that such Assignment shall not release Power Provider from its obligations 

hereunder without the consent of the Purchaser), (ii) make an Assignment through merger, consolidation 

or sale of all or substantially all of Power Provider's equity interests, capital stock or assets, (iii) make an 

Assignment of its interest in the Generating Facilities or any monies due under this Agreement (provided 

that Purchaser will not be required to pay to a third party any monies owed hereunder without the advance 

written direction of Power Provider), or (iv) make an Assignment of this Agreement or the accounts, 

revenues or proceeds set forth in this Agreement in connection with any financing or other financial 

arrangements provided by or in connection with a Lender or the contribution of the Generating Facilities 

to a partnership, limited liability company or corporation in which Power Provider remains the managing 

partner or member.  Purchaser's consent to any other Assignment shall not be unreasonably withheld if 

Purchaser has been provided with reasonable proof that the proposed assignee: (x) has comparable 

experience in operating and maintaining photovoltaic solar systems comparable to the Generating 

Facilities and providing services comparable to Power Provider; and (y) has the financial capability to 

maintain the Generating Facilities and provide the Energy Output in the manner required by this 

Agreement.  A direct assignee from Power Provider of this Agreement shall assume in writing, in form 

and content reasonably satisfactory to Purchaser, the due performance of all Power Provider's obligations 

under this Agreement, including any accrued obligations at the time of the Assignment. 

(b) Purchaser Assignment.  Purchaser shall not make an Assignment of this Agreement, nor 

any part thereof, without Power Provider's prior written consent, which consent shall not be unreasonably 

withheld. 

(c) Financing Accommodations.  Purchaser acknowledges that Power Provider will be 

financing the acquisition and installation of the Generating Facilities with the Lender and that Power 

Provider's obligations to the Lender will be secured by, among other collateral, a pledge or collateral 

assignment of this Agreement and a transfer of an ownership interest in the Generating Facilities.  In 

order to facilitate such necessary financing, Purchaser agrees to consent to the security assignment by 

Power Provider to the Lender of this Agreement, and an Assignment of Power Provider's right, title and 

interest in and to the Generating Facilities to the Lender, provided that such Assignment shall not relieve 

the Power Purchaser of its obligations hereunder. 

(d) Lender's Default Rights.  Notwithstanding any contrary term of this Agreement: 

(1) The Lender, as collateral assignee, shall be entitled to exercise, in the place and 

stead of Power Provider, any and all rights and remedies of Power Provider under this Agreement in 

accordance with the terms of this Agreement.  Lender shall also be entitled to exercise all rights and 

remedies of secured parties generally with respect to this Agreement and the Generating Facilities. 

(2) The Lender shall have the right, but not the obligation, to pay all sums due under 

this Agreement and to perform any other act, duty or obligation required of Power Provider thereunder or 

cause to be cured any default of Power Provider thereunder in the time and manner provided by the terms 
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of this Agreement.  Nothing herein requires the Lender to cure any default of Power Provider under this 

Agreement or (unless the Lender has succeeded to Power Provider's interests under this Agreement) to 

perform any act, duty or obligation of Power Provider under this Agreement, but Purchaser hereby gives 

it the option to do so. 

(3) Upon the exercise of remedies under its security interest in the Generating 

Facilities, including any sale thereof by the Lender, whether by judicial proceeding or under any power of 

sale contained therein, or any Assignment from Power Provider to the Lender (or any Qualified Assignee 

of the Lender as defined below) in lieu thereof, the Lender shall give notice to Purchaser of the transferee 

or assignee of this Agreement.  Any such exercise of remedies shall not constitute a default under this 

Agreement.   

(4) Upon any rejection or other termination of this Agreement pursuant to any 

process undertaken with respect to Power Provider under the United States Bankruptcy Code, at the 

request of Lender made within ninety (90) days of such termination or rejection, Purchaser shall enter into 

a new agreement with Lender or its Qualified Assignee having substantially the same terms and 

conditions as this Agreement.  

(5) For purposes of this Section 16, a "Qualified Assignee" must be a business 

organization with at least two (2) years experience in the operation, maintenance  and management of 

commercial solar generating systems. 

(e) Right to Cure.  

(1) Purchaser will not exercise any right to terminate this Agreement unless it shall 

have given the Lender prior written notice of its intent to terminate this Agreement, as required by this 

Agreement, specifying the condition giving rise to such right, and the Lender shall not have caused to be 

cured the condition giving rise to the right of termination within thirty (30) days after such notice or (if 

longer) the periods provided for in this Agreement; provided that if such Power Provider default 

reasonably cannot be cured by the Lender within such period and the Lender commences and 

continuously pursues cure of such default within such period, such period for cure will be extended for a 

reasonable period of time under the circumstances, such period not to exceed an additional thirty (30) 

days.  The Parties' respective obligations will otherwise remain in effect during any cure period.   

(2) If the Lender or its Qualified Assignee (including any purchaser or transferee), 

pursuant to an exercise of remedies by the Lender, shall acquire control of Power Provider's assets and 

shall, within the time periods described above, cure all defaults under this Agreement existing as of the 

date of such change in control in the manner required by this Agreement and which are capable of cure by 

a third person or entity, then such person or entity shall no longer be in default under this Agreement, and 

this Agreement shall continue in full force and effect. 

17. Miscellaneous 

(a) Governing Law.  The Agreement will be construed and enforced in accordance with the 

laws of the State. 

(b) Governmental Immunity.  No term or condition of this Agreement shall be construed or 

interpreted as a waiver, express or implied, of any of the immunities, rights, benefits, protections or other 

provisions of the Colorado Governmental Immunity Act, C.R.S. §§ 24-10-101, et seq. 

(c) Inspection of Records.  In addition to the foregoing, each Party hereto shall keep 

complete and accurate records of its operations hereunder and shall maintain such data as may be 

necessary to determine with reasonable accuracy any item relevant to this Agreement.  Each Party shall 



21 

have the right to examine all such records insofar as may be necessary for the purpose of ascertaining the 

reasonableness and accuracy of any statements of costs relating to transactions hereunder. 

(d) No Third Party Beneficiaries.  It is expressly understood and agreed that enforcement of 

the terms and conditions of this Agreement, and all rights of action relating to such enforcement, shall be 

strictly reserved to Purchaser and Power Provider (and permitted assigns), and nothing contained in this 

Agreement shall give or allow any such claim or right of action by any other or third person on such 

Agreement.  It is the express intention of Purchaser and Power Provider that any person other than 

Purchaser or Power Provider receiving services or benefits under this Agreement shall be deemed to be an 

incidental beneficiary only. 

(e) Independent Contractor.  Power Provider shall at all times have the status of an 

independent contractor without the right or authority to impose tort or contractual liability upon 

Purchaser.  Nothing in this Agreement shall be construed to mean or imply that Power Provider is a 

partner, joint venturer, agent or representative of Purchaser.  Neither Purchaser nor Power Provider shall 

represent to others that one Party is a partner, joint venturer, agent or representative of, or otherwise 

associated with, the other Party.  Power Provider lacks any authority to bind Purchaser on any contractual 

matters.  

(f) Notices.  All notices, communications, and other deliveries under this Agreement will be 

made in writing signed by or on the delivering Party’s behalf and will be delivered personally or by 

facsimile transmission or sent by registered or certified mail (return receipt requested) or by a reputable 

overnight courier (with evidence of delivery and postage and other fees prepaid) as follows: 

Purchaser: 
The City of Rifle 

202 Railroad Avenue 

Rifle, CO 81650 

Attn: 

With copy to: 

 

 

 

 

  

Power Provider:  

SHDP – RF I, LLC 

260 South Los Robles Avenue, Suite 104 

Pasadena, CA 91101 

Facsimile:  (213) 596-1480 

Attn: Greg Bohan 

 

with a copy to: 

SHDP – RF I, LLC 

PO Box 930 

Boulder, Colorado, 80306 

 

with a copy to: 

Burr & Forman LLP 

420 North 20th Street, Suite 3400 

Birmingham, AL 35203 

Facsimile: (205) 244-5629 

Attn: David D. Dowd, III 
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or to such other representative or at such other Party’s address as such Party may furnish to the other 

Parties in writing.  Any such notice, communication, or delivery will be deemed given or made (i) on the 

date of delivery if delivered in person, (ii) on the first Business Day after delivery to such Party if sent by 

reputable overnight courier, (iii) upon transmission by facsimile if receipt is confirmed by telephone by 

the person to whom the notice was addressed, or (iv) on the fifth Business Day after mailed by registered 

or certified mail. 

 

(g) Final Approval.  This Agreement is expressly subject to and shall not be or become 

effective or binding on either Party until it is approved and fully executed by all signatories hereto, 

including all signatories of Power Provider and Purchaser. 

(h) Binding Effect.  The terms and provisions of this Agreement, and the respective rights 

and obligations hereunder of each Party, shall be binding upon, and inure to the benefit of, the Parties and 

their respective successors and permitted assigns. 

(i) Amendments.  No modification of this Agreement shall be effective except by written 

amendment executed by the Parties; provided, however, if Purchaser has been notified that Power 

Provider has assigned any of its rights, duties or obligations under this Agreement to a Lender, then the 

prior written consent of Lender is required as well. 

(j) Counterparts.  Any number of counterparts of this Agreement may be executed and each 

shall have the same force and effect as the original. 

(k) Other Agreements.  The parties acknowledge and agree that this Agreement embodies the 

entire agreement of the parties relating to the subject matter hereof and shall supersede any and all prior 

agreements, commitments, bids, proposals, requests for proposal, and representations, oral or written, 

among and between the parties and their respective representatives (other than the Licenses).  In the event 

of an irreconcilable conflict between a provision of this Agreement and a provision of any License, such 

that it is impossible to give effect to both, such License shall control to resolve such conflict. 

(l) Severability.  Should any provision of this Agreement for any reason be declared invalid 

or unenforceable by final and non-appealable order of any court or regulatory body having jurisdiction, 

such decision shall not affect the validity of the remaining portions, and the remaining portions shall 

remain in full force and effect as if this Agreement had been executed without the invalid portion. 

(m) Survival.  Any provision(s) of this Agreement that expressly or by implication comes into 

or remains in full force following the termination or expiration of this Agreement shall survive the 

termination or expiration of this Agreement. 

(n) Legal Effect of Contract. 

(1) The Parties acknowledge and agree that the transaction contemplated under this 

Agreement constitutes a "forward contract" within the meaning of the United States Bankruptcy Code, 

and the Parties further acknowledge and agree that each Party is a "forward contract merchant" within the 

meaning of the United States Bankruptcy Code. 

(2) The Parties acknowledge and agree that, for accounting or tax purposes, this 

Agreement is not and shall not be construed as a capital lease and, pursuant to Section 7701(e)(3) of the 

Code, this Agreement is and shall be deemed to be a service contract with respect to the sale to the 

Purchaser of electric energy produced at an alternative energy facility. 

(o) Cooperation.  Upon the receipt of a written request from the other Party and without 

further consideration, each Party shall provide materials, information, assurances and take such additional 
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actions as are reasonably necessary and desirable to carry out the terms and intent hereof.  Neither Party 

shall unreasonably withhold, condition or delay its compliance with any reasonable request made 

pursuant to this section.  Without limiting the foregoing, the Parties acknowledge that they are entering 

into a long-term arrangement in which the cooperation of both of them will be required. 

(p) Waiver.  The waiver by either Party of any breach of any term, condition, or provision 

herein contained shall not be deemed to be a waiver of such term, condition, or provision, or any 

subsequent breach of the same, or any other term, condition, or provision contained herein. 

(q) Estoppel Certificates.  From time to time, upon written request by either Party (or a 

Lender), the other Party shall provide within ten (10) days thereafter an estoppel certificate attesting, to 

the knowledge of the other Party, of such requesting Party's compliance with the terms of this Agreement 

or detailing any known issues of noncompliance.  If the other Party fails to deliver such requested 

document to the requesting Party within such ten (10) day period, then the requesting Party may make an 

additional written demand for such requested document and if the other Party does not deliver the 

requested document within ten (10) days following such additional written demand from the requesting 

Party, then such failure shall constitute an event of default under this Agreement. 

(r) Use of Energy.  Purchaser represents and warrants that none of the electricity to be 

generated by the Generating Facilities will be used to generate energy for the purpose of heating a 

swimming pool. 

(s) Sale of Energy Output during Event of Default.  Notwithstanding anything contained 

herein to the contrary, in the event of an event of default by Purchaser under this Agreement, and until 

such event of default is cured, Power Provider shall have the exclusive right to sell the Energy Output to 

the Utility or third parties to the extent permitted by Applicable Law. 

[Remainder of page left intentionally blank.] 
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IN WITNESS WHEREOF, the parties have executed and delivered this Agreement by and 

through their duly authorized representatives as of the date first above written. 

 

 

THE CITY OF RIFLE 

_______________________________________ 

Name, Title 

ATTEST: 

_____________________________________ 

 Name, Title 

Approved as to form: 

_______________________________________ 

 City Attorney 

Recommended for approval:  

 

______________________________________ 

 

 

 

 

SHDP – RF I, LLC, 

a Delaware limited liability company 

 

 

 

By:         

Name: Greg Bohan 

Title: Manager 
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EXHIBIT A 

 

Sites & Generating Capacity 

Site 2 Police Station 201 E. 18
th
 Street, Rifle, CO 81650 129.95 

Site 3 City Hall 202 Railroad Avenue, Rifle, CO 81650 140.53 

Site 4 Taugenbaugh Field Lights 280 E. 30
th
 Street Apt Park, Rifle, CO 81650 38.64 

Site 8 Taugenbaugh Ball Park 451 E. 30
th
 Street, Rifle, CO 81650 9.40 

Site 9 Cemetery Irrigation 777 Birch Avenue Bldg Irrigation, Rifle, CO 81650 9.60 

Site 10 Public Works O&M 1221 E. Centennial Pkwy, Rifle, CO 81650 24.00 

Site 13 Parks Maintenance A&B  3100 Dokes Lane, Rifle, CO 81650 57.96 

Site 16 South Lift Station Rifle Vlg South Sewer Plant, Rifle, CO 81650 15.51 

 

Total System Size 425.59 kW 
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EXHIBIT B 

 

kWh Rates 

 

Year* kWh Rate 

1 $0.0707  

2 $0.0729  

3 $0.0750  

4 $0.0773  

5 $0.0796  

6 $0.0820  

7 $0.0845  

8 $0.0870  

9 $0.0896  

10 $0.0923  

11 $0.0951  

12 $0.0979  

13 $0.1009  

14 $0.1039  

15 $0.1070  

16 $0.1102  

17 $0.1135  

18 $0.1169  

19 $0.1204  

20 $0.1240  

 

 

*  The initial Year shall commence on the Full Commercial Operation Date and shall end the day before 

the one year anniversary of said commencement date.  Each successive Year shall begin on the first day 

after the end of the prior Year and shall end the day before the one year anniversary of said 

commencement date for said Year.  
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EXHIBIT C 

 

Buyout Prices 

 

 

Year* Buyout Price 

1 N / A   

2 N / A   

3 N / A   

4 N / A   

5 N / A   

6 $808,000  

7 $787,000  

8 $762,000  

9 $734,000  

10 $702,000  

11 $667,000  

12 $627,000  

13 $591,000  

14 $561,000  

15 $524,000  

16 $479,000  

17 $425,000  

18 $360,000  

19 $283,000  

20 $241,000  

 

*  Each Year shall be a calendar year.  The first Year shall begin on the January 1 next following the Full 

Commercial Operation Date. 
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EXHIBIT D 

 

EPC Provider Insurance Requirement 

 

Contractor shall secure and maintain the following insurance coverages: 

 

Occurrence-Based Commercial General Liability  

Limits of Liability: 

$2,000,000.00 General Aggregate 

$1,000,000.00 Products/Completed Operations Per Occurrence 

$1,000,000.00 Personal & Advertising Injury Per Claim 

$1,000,000.00 Per Occurrence  

 

The Commercial General Liability policy shall be applicable to all premises and operations; and the 

policy shall include coverage for bodily injury, broad form property damage (including completed 

operations), personal injury (including coverage for contractual and employee's acts), blanket contractual, 

products, and completed operations.  The products and completed operations coverage shall be 

maintained during the terms of the Agreement and for three (3) years after the Substantial Completion 

Date. 

 

Endorsements issued in favor to Client and Purchaser: 

 Additional Insured 

 30 days notice of cancellation. 

 

Automobile Liability 

Limits of Liability: 

$1,000,000.00 combined single limit applicable to all vehicular operating on Purchaser property and 

elsewhere (whether owned, hired or nonowned), including auto pollution liability coverage for any 

vehicle hauling cargo containing pollutants or contaminants.  The Automobile Liability policy shall be 

endorsed to include the Purchaser as an additional insured. 

 

Workers' Compensation 

Limits of Liability: 

Statutory  

 

Employers' Liability 

Limits of Liability: 

$100,000.00 each bodily injury occurrence claim 

$100,000.00 each bodily injury caused by disease claim 

$100,000.00 aggregate bodily injuries caused by disease claims 

 

Additional Provisions for Contractor's Insurance. 

For general liability, the policy must provide the following: 

(1) If any aggregate limit is reduced by 25.0% or more by paid or reserved claims, 

Contractor shall notify Client and Purchaser within ten (10) days and reinstate the 

aggregates required; 

(2) Unlimited defense costs in excess of policy limits; 

(3)  A severability of interests provision; 

(4)  Waiver of exclusion for lawsuits by one insured against another; 

(5)  A provision that coverage shall be primary; and 



CITY OF RIFLE, COLORADO 
ORDINANCE NO. 1 

SERIES OF 2013 
 

AN ORDINANCE OF THE CITY OF RIFLE, COLORADO, AMENDING 
SECTION 13-1-810 OF THE RIFLE MUNICIPAL CODE REGARDING 
RATES, CHARGES, TOLLS, FEES OR ASSESSMENTS OF WATER AND 
SEWER SERVICE AND THE APPEAL PROCEDURE REGARDING THE 
SAME. 

 
 WHEREAS, Section 13-1-810 of the Rifle Municipal Code (the “Code”) describes the 
procedure that any customer receiving water or sewer service may take to appeal the 
determination by the City of Rifle of the rates, charges, tolls, fees or assessments for those 
services; and 
 
 WHEREAS, Section 13-1-810 of the Code does not address or describe a procedure 
whereby a customer receiving water or sewer service that incurs rates, charges, tolls, fees or 
assessments as the result of extenuating circumstances beyond their control may request relief of 
those rates, charges, tolls, fees, or assessments; and 
 
 WHEREAS, the City Council has determined that Section 13-1-810 of the Code should 
be amended to include a procedure whereby a customer receiving water or sewer service that 
incurs rates, charges, tolls, fees or assessments as the result of extenuating circumstances may 
request relief. 
. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 
OF RIFLE, COLORADO, THAT: 
 
 Section 1. The foregoing recitals are incorporated herein as if set forth in full. 
 
 Section 2. Section 13-1-810(a) of the Rifle Municipal Code is hereby amended to 
read as follows, with additions shown in bold, double underlined text, and strike through 
language is deleted.  
 
Sec. 13-1-810.     Appeal Procedure. 
 
     (a) Except where addressed by specific procedures, any customer aggrieved by a 
determination of the City with regard to rates, charges, tolls, fees or assessments for water or 
sewer service may appeal such determination to the City Manager. The customer shall furnish 
the City Manager with any factual information the customer believes shows that the City's 
determination was in error or that certain extenuating circumstances require relief. Upon 
review of the evidence submitted by the customer, but in no event more than thirty (30) days 
after submission, the City Manager shall issue a decision concerning the customer's. 
 



City of Rifle, Colorado 
Ordinance No. 1, Series of 2013 
Page 2 of 2 
 
 
 INTRODUCED on January 16, 2013, read by title, passed on first reading, and ordered 
published by title as required by the Charter. 

 
INTRODUCED a second time at a regular meeting of the Council of the City of Rifle, 

Colorado, held on February 6, 2013, passed with amendment, approved, and ordered published 
in full as required by the Charter. 
 
 Dated this ___ day of __________________, 2013. 
    
 
       CITY OF RIFLE, COLORADO 
 
 
      BY _________________________________                                                        
       Mayor 
 
ATTEST:  
 
 
_______________________________                                                  
City Clerk 



 

ffoorr  FFeebbrruuaarryy  66,,  22001133  
   

City crews have been very busy the past two weeks plowing snow and ice.  Due to the extreme cold, we 
are experiencing very little ice melt.  Therefore, crews have been hand chipping and removing ice from 
crosswalks in and around the central business district and other hot spots.  Warmer weather will help 
with this effort. 

We have also experienced a number of water line breaks recently.  We believe these breaks are related 
to the extreme cold. 

General activity at City Hall has been a little slow, but staff are continuing to work on a number of issues 
including: 

1. The Police retirement plan is being reviewed and staff may be presenting an alternate plan for 
the City Council to consider in the near future. 

2. The 2012 work accomplishment report is nearly finished and should be available to the Council 
within the next several weeks. 

3. The City Clerk and Deputy City Clerk have been updating and organizing numerous documents 
and files. 

4. Recruitment is underway for a Fleet Mechanic. 

 The Utility Department continues to work with the State Health Department to obtain approval of the 
plans for the Water Treatment Plant.   They are also working to solve problems at the Graham Mesa 
treatment plant.   As Council is aware, about a month ago one of the large pumps in the Clear Well 
developed problems. There are 4 of these pumps which pump the chlorinated water into the 
distribution system for use by customers.  A new pump was ordered but it may be some time before it 
arrives because these pumps are not readily available. 

This week a second pump was taken out of service because it developed a problem.  It has a bent shaft, 
and has been taken to Grand Junction for evaluation.  We will likely have to replace it with a new pump. 

The two remaining pumps can easily handle demand at this time, but it requires a minimum of 3 
working pumps to meet demand during peak summer months.   

The City Manager and the Mayor will be attending the CML Legislative Work Shop in Denver on February 
19th and 20th.  We believe that session will be very helpful as there are a large number of legislative bills 
and initiatives being considered that will have an impact on local communities. 

 

Thanks 

 

John 

 



Position Bill # Sponsor Committee Outcome Description

SB 13-025 Sen. Lois Tochtrop, D-Thorton Passed 3-2 State-mandated collective bargaining for firefighters.  

SB 13-043

Sen.  Andy Kerr, D-Lakewood; Rep. 

Bob Gardner, R-Colo Springs In Committee

Extends existing law for limited gaming licensees to all on-premise licensees.  The licensee would not commit a violation if alcohol is removed from premise if either an employee is stationed at the 

exit OR a specific sign indicating the criminal penalty if alcohol is removed.

HB 13-1090

Rep. Randy Fischer, D-Fort Collins; 

Sen. Lois Tochtrop, D-Thornton In Committee

Accelerated release of construction contract retainage to subcontractors.  The bill eliminates the ability to hold retainage until a project is completed and a final acceptance of the project is approved by 

the owner - in this case the public entity. Retainage is the dollar amount of the construction contract that can be withheld by the building owner until work is completed satisfactorily.   CML Executive 

board will be asked to oppose on Jan. 31

HB 13-1093 Rep. Polly Lawrence, R-Littleton In Committee

Preempt local government purchasing rules with a state imposed system. Sealed bids would be required of any purchase of goods, services, or construction with a value of more than $50,000. The 

rules would eliminate the ability of local governments to use the request for proposals (RFP) process, which eliminates the ability to award contracts based on “best value” as opposed to “low price bid.”  

The bill requires that disposal of surplus materials be done through a competitive bid process. Many municipalities now dispose of property through public auctions that generally deliver a better price 

and hence better outcome for taxpayers. CML will recommend that an oppose position be taken by the CML Executive Board on Jan. 31. 

HB 13-1061 

Rep. Domenick Moreno, D-

Commerce City In Committee

HB 13-1061 mirrors language that is already in the liquor code that encourages state-approved training for employees of medical marijuana businesses. If passed, the state or local licensing authority 

would be required to consider training as a mitigating circumstance in any administrative proceeding following a violation of the medical marijuana code by a licensee. Since the legislation would not 

prescribe the manner in which licensing authorities ultimately determine any penalty, 

HB 13-1044

Rep. Randy Fischer, D-Fort Collins; 

Sen. Gail Schwartz, D-Snowmass 

Village In Committee
Would permit local governments to authorize the use of graywater for specified legal indoor and outdoor applications. Municipalities and counties also would retain exclusive authority to enforce 

compliance with their graywater use resolutions and ordinances.

2013 Bill Tracking Sheet - City of Rifle (updated 1/23/13).  "PI" = Dead  "Signed" = Governor signed bill
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EXECUTIVE SUMMARY 

 
Source Water Protection for the Colorado River Partnership (SWPCRP) serves five community 
water systems: The Town of New Castle, Talbott Enterprises, the Town of Silt, the City of Rifle, 
and the Town of Parachute. Talbott Enterprises consists of two communities: Apple Tree Mobile 
Home Park and Mountain Shadows subdivision.  Each community values a clean, high quality 
drinking water supply and decided to work collaboratively with area stakeholders and each other 
to develop a Source Water Protection Plan to protect their current water sources of the 
Colorado River, the tributaries of East Elk Creek and Beaver Creek, Talbott Enterprise’s wells, 
and Parachute’s springs. The drinking water system operators shared many goals related to 
their common use of the Colorado River for a drinking water supply.  During the months of April 
2011 to January 2013, three stakeholder meetings and eleven steering committee meetings 
were held in each of the municipalities, encouraging participation from local public 
representatives, water operators, government, and industry.  This group comprised the Source 
Water Protection Steering Committee. The focus of the Source Water Protection Plan is 
primarily on education, outreach, and communication; not regulation.  The ability to promote the 
Source Water Protection Plan (SWPP) rests solely with local communities and governments. 
 
The Steering Committee initially reviewed the Source Water Assessment Completed by the 
Colorado Department of Public Health and Environment (CDPHE).  This assessment included 
the delineation of the source water protection area, potential sources of contamination, and the 
potential of these contaminants to degrade the water source.  The Steering Committee re-
delineated the source water protection areas designated by the CDPHE to create protection 
zones that are manageable and meet their specific needs.  These were designated as “Drinking 
Water Supply Protection Areas (DWSPAs).”   
 
To identify and prioritize threats to their drinking water supplies, the Steering Committee 
developed a list of potential sources of contamination (PSOCs).  Once an inventory of all 
PSOCs within the DWSPAs was compiled, the Steering Committee began to prioritize and rank 
the PSOCs as “Issues of Concern.”  The Steering Committee focused on the following issues of 
concern within their source water protection areas (in no particular order): Oil and gas 
operations, pipelines, transportation and roadways, agricultural practices, railroads, pesticide 
application, septic tanks, fires, landfills, aboveground and underground storage tanks, land use 
change, residential issues, campgrounds and recreation, timber harvesting, industrial and 
commercial areas, municipal and residential water resources, the Rulison Blast Site, uniform 
municipal water operations sampling and monitoring, and the unknown source of Town of 
Parachute’s springs. 
 
The Steering Committee reviewed and discussed management approaches for each Issue of 
Concern that could be implemented within the protection area to help reduce the risks of 
potential contamination to the source waters of each community.  Many of these focused on 
collaboration with federal, state, and local governments, industry, and stakeholders on existing 
efforts and relying on the regulatory authority they already possess.  Other approaches included 
topics like education and outreach as well as maintaining current inventories of priority 
contaminants.   
 
The Colorado Rural Water Association’s (CRWA) Source Water Protection Specialist, Dylan 
Eiler, helped facilitate the source water protection planning process.  The plan was developed 
and written by Morgan Hill, beginning as an independent contractor and later in association with 
Garfield County Public Health.   
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The goal of the CRWA Source Water Protection Program is to assist rural and small 
communities served by public water systems to reduce or eliminate the potential risks to 
drinking water supplies through the development of Source Water Protection Plans and provide 
assistance for the implementation of prevention measures. 
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